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1 UNITED STATES DISTRICT COURT FOR THE DISTRICT 

OF COLUMBIA 

Civil Action No. 862-54 

International Union of Mine, Mill and Smelter Workers, 
16th and Curtis Streets, Denver 2, Colorado, Plaintiff, 

v. 

Guy Farmer, Abe Murdock, Ivar H. Peterson, Philip Ray 
Rogers, and Albert C. Beeson, constituting the Na¬ 
tional Labor Relations Board, 330 C Street, S. W., 
Washington, D. C., Defendants. 

Filed March 2, 1954. 

Complaint in Action lor Declaratory Judgment and Injunctive 

Relief. 

The plaintiff, by its- attorneys, for its complaint against 
the defendants, alleges: 

1. The Court has jurisdiction of this action under D. C. 
Code, sections 11-305 and 11-306, under 28 U. S. Code, sec¬ 
tion 1331, under section 10 of the Administrative Procedure 
Act, 5 U. S. Code, section 1009, and under the federal dec¬ 
laratory judgment act, 28 U. S. Code, sections 2201 and 
2202. 

2. The plaintiff, International Union of Mine, Mill and 
Smelter Workers, is an unincorporated labor organization 
which engages in collective bargaining for and in behalf of 
employed persons with respect to wages, hours, and condi¬ 
tions of employment. It has a membership of approxi¬ 
mately 100,000, comprising workers engaged in the non- 
ferrous metals and related industries in various parts of 
the United States and Canada. It is in collective bargain¬ 
ing relationships with hundreds of employers and its party 
to agreements with such employers covering more than 
100,000 workers. 
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3. The defendants, Guy Farmer, Abe Murdock, Ivar H. 
Peterson, Philip Ray Rogers, and Albert C. Beeson, consti¬ 
tute the National Labor Relations Board (hereinafter 
2 referred to as the Board), the defendant Farmer 
being the chairman of the Board and the other de¬ 
fendants being the remaining members of the Board. The 
Board is created by, and exercises its powers by virtue of, 
the National Labor Relations Act of 1935, 29 U. S. C. 151 
et seq., as amended from time to time (hereinafter referred 
to, as amended, as the Act). The defendants have their 
principal office, and may be found, in the District of 
Columbia. 


4. Under the Act, a labor organization may not be cer¬ 
tified as the collective bargaining representative of em¬ 
ployees, and charges by it of unfair labor practices against 
employers may not be processed, unless it has caused each 
of its officers to file with the Board affidavits, pursuant to 
and in the form provided by Section 9(h) of the Act, to 
the effect that he is not a member of or affiliated with the 
Communist Party, and that he does not believe in, and is 
not a member of or supports, any organization that believes 
in or teaches the overthrow of the United States Govern¬ 
ment by force or by any illegal or unconstitutional means. 
Under the Act, such affidavits are required to be filed with 
the Board annually, and also as officers are changed. 


5. On or about November 6, 1953, each of the officers of 

the plaintiff duly filed with the Board the affidavits required 
by Section 9(h) of the Act, using the forms supplied by 
the Board for such purpose. On or about December 28, 
1953, the Board notified the plaintiff that it was in compli¬ 
ance with Section 9(h) of the Act, and would be considered 
in compliance therewith until September 28, 1954, said date 
being the anniversary date of the earliest of the current 
affidavits filed by the plaintiff, provided there would be no 
intervening changes in its officers. ; 

6. Under the Act, and the Rules and Regulations pro¬ 
mulgated by the Board pursuant thereto, the plaintiff there- 
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by became eligible during the current compliance period to 
file, and have processed by the Board, charges of unfair 
labor practices against employers under Section 10(b) of 
the Act, to participate in representation proceedings con¬ 
ducted by the Board pursuant to Section 9(c) of the 
3 Act, to participate in collective bargaining elections 
held by the Board, and to be certified as the exclusive 
bargaining representative of the employees within a unit 
for which an election is held if it wins such election by 
majority vote. 

7. On or about February 4, 1954, the defendants Farmer, 
Murdock, Peterson and Rogers, acting as the Board and 
being then the sole members of the Board, issued an Order 
Directing Administrative Investigation and Hearing (here¬ 
inafter referred to as the Board’s Order). A true copy of 
the Board’s Order is annexed hereto as Exhibit A. The 
Board’s Order provides for the holding of a hearing by 
the Board to investigate whether certain affidavits, filed 
under Section 9(h) of the Act by Maurice N. Travis, Secre¬ 
tary-Treasurer of the plaintiff, were true or false and, if 
false, whether the membership of plaintiff was aware of 
the falsity thereof. The Board’s Order decides and rules 
that if said affidavits are found by the Board to be false to 
the knowledge of plaintiff’s membership, the Board will be 
required to, and will, revoke and refuse to recognize plain¬ 
tiff’s compliance status under Section 9(h) of the Act. The 
Board’s Order also decides and rules that seven affidavits 
under 9(h) of the Act, executed by Travis at various dates 
from August 4,1949 to November 6,1953, are false if Travis 
stated on August 15, 1949 that he had resigned from the 
Communist Party to make it possible to execute an affidavit 
under 9(h) of the Act, but that he nevertheless continued 
to believe in the principles of Communism and the Com¬ 
munist Party. 

8. The Board’s Order was adopted and issued ex parte, 
without prior notice or opportunity to the plaintiff or to 
said Maurice E. Travis to be heard, without a hearing of 
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any description, and without compliance with the notice 
and publication requirements of section 4 of the Adminis¬ 
trative Procedure Act, 5 U. S. C. 1003. 

9. Upon receiving a copy of the Board’s Order, the plain¬ 
tiff, by its counsel, on or about February 8, 1954, filed a 
motion by telegram with the Board requesting the 
withdrawal of the Board’s Order, or, in the 
4 alternative, an opportunity to argue the motion be¬ 
fore the Board. A true copy of said motion is an¬ 
nexed hereto as Exhibit B. The Board denied the motion. 


10. The Board’s Order is unauthorized, illegal, and in 
excess of power, and it constitutes an illegal usurpation of 
power, in the following respects, among others: 


(a) The Board’s Order deprives the plaintiff of property 
without due process of law, in violation of the Fifth Amend¬ 
ment to the Constitution of the United States, in that it 
was made without notice or hearing, even though it adjudi¬ 
cates substantive rights. The adjudications made include: 
(1) an adjudication as to the effect to be given any findings 
that the Travis affidavits were false to the knowledge; of 
plaintiff’s members; (2) an adjudication that the Travis 
affidavits are false if Travis made the statement alleged in 
the Order. 


(b) The Board’s Order v T as made in violation of the Act, 
of the rules and regulations made pursuant thereto, and in 
violation of the Administrative Procedure Act, in that it 
was promulgated and issued without notice or hearing and 
without prior publication in the Federal Register or other¬ 
wise complying with the provisions of the Administrative 
Procedure Act. 


(c) The Board has no authority to impose on the plaintiff 
or on said Maurice E. Travis requirements in addition to 
those imposed by Section 9(h) of the Act, as a condition to 
utilization of the rights and privileges of the Act. 
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(d) The Board has no authority to inquire into, or to act 
upon or with respect to, the truth or falsity of the affidavits 
filed by said Maurice E. Travis, such powers being by law 
reserved to the Department of Justice and other law en¬ 
forcement agencies of the government. 

(e) The assertion of authority made by the Board’s 
Order violates section 9(a) of the Administrative Proce¬ 
dure Act (5 U. S. C., sec. 1008 (a)), which provides: “No 
sanction shall be imposed or substantive rule or order be 

issued except within jurisdiction delegated to the 
5 agency and as authorized by law.” 

(f) The Board’s Order is arbitrary and capricious. 
It shows on its face that the alleged falsity of the Travis 
affidavits derives from an alleged statement concerning his 
beliefs made by him in August, 1949, at the time he executed 
and filed the first of said affidavits. An alleged statement 
concerning beliefs made in August, 1949 is not proof of 
beliefs in November, 1953, when the current affidavit was 
filed, and all affidavits executed and filed prior to November 
1953 are functus officio so far as the plaintiff’s current 
compliance status is concerned. The Board’s Order also 
prejudges, as aforesaid, substantive issues, and this pre¬ 
judgment, furthermore, is clearly irrational. 

(g) The Board’s Order vitiates the presumption of in¬ 
nocence and the standards of proof which prevail upon a 
plea of not guilty to an indictment, imposes penalties and 
punishments without trial or hearing in violation of the 
Constitution, and circumvents the statute of limitations 
which is applicable to criminal proceedings. 

(h) The Board’s Order imposes a penalty and sanction 
upon the plaintiff which the Board could not lawfully im¬ 
pose upon the plaintiff under the Constitution or any law 
of the United States even in the event that it is proved 
that any of said affidavits executed and filed by said Maurice 
E. Travis were false and that the membership of the plain¬ 
tiff was aware that they were false. 
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11. The plaintiff is a party to a number of proceedings 
now pending before the Board involving unfair labor prac¬ 
tices committed by employers against the plaintiff or its 
members. In addition, the plaintiff is a party to a number 
of proceedings now pending before the Board involving 
disputes concerning representation which would normally 
be resolved by elections ordered by the Board in which the 
name of the plaintiff would appear on the ballot and in 
which the plaintiff would be certified by the Board as the 
representative for purposes of collective bargaining if it 
were selected by the majority of employees in the appro¬ 
priate unit. 

6 12. In addition, the plaintiff will, in normal 

course, be a party to similar proceedings arising 
from time to time during the pendency of the investigation 
and hearing directed by the Board’s order. 

13. If, as a result of the Board’s Order, the Board should 

declare that the plaintiff is not in compliance with the pro¬ 
visions of Section 9(h), the Board will not press charges by 
plaintiff of unfair labor practices against employers, ?md 
it will not permit the plaintiff to participate in representa¬ 
tion proceedings as aforesaid, so that the members of the 
plaintiff and other employees who might choose the plain¬ 
tiff as their collective bargaining representative will be de¬ 
prived of their right to do so. • 

14. The Beard’s Order and the proceedings contemplated 
thereunder are causing and will, unless enjoined by the 
Court, continue to cause irreparable injury to plaintiff, its 
members, and other workers when plaintiff represents or 
may represent. The Board’s Order and said proceedings 
cast doubt on, and make uncertain and unstable, plaintiff’s 
compliance status under the Act. They threaten to revoke 
that compliance status and, thereby, plaintiff’s position as 
exclusive bargaining representative for many employees 
and its right to prosecute unfair labor charges to protect 
itself, its members, and other employees whom plaintiff 
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represents. They place plaintiff under a serious handicap 
in competing with rival unions whose compliance status is 
not so threatened. They will cause plaintiff serious dif¬ 
ficulty in continuing to engage in effective collective bar¬ 
gaining with employers. They will cause plaintiff to lose 
present and prospective members, and to lose votes in elec¬ 
tions for collective bargaining representatives. 

15. Since one of the issues proposed by the Board’s Order 
is whether plaintiff’s membership was aware of the alleged 
falsity of the Travis affidavits, hundreds and perhaps thou¬ 
sands of plaintiff’s present and former members may be 
summoned as witnesses in the course of said hearing. 

The hearing ordered by the Board will, therefore, be 
7 extremely onerous and hazardous, and will disrupt 

relationships between the plaintiff and its members. 
In addition, the Board has, without notice or hearing, al¬ 
ready prejudged important issues, as heretofore alleged. 
Moreover, since the Board’s Order and projected proceed¬ 
ings are illegal and beyond its authority, the hearing will 
be futile. For those reasons, and because of the irreparable 
injury which plaintiff will suffer pending the proposed hear¬ 
ing, plaintiff should not, and cannot lawfully be, required 
to await the outcome of the hearing proposed by the de¬ 
fendants. 

16. Unless enjoined by the Court, the defendants will 
keep in effect their aforesaid illegal Order and will con¬ 
duct the illegal proceedings provided for therein, all to the 
injury of plaintiff. Plaintiff has no adequate remedy at 
law. 

Wherefore, the plaintiff demands judgment against the 
defendants: (1) declaring that the Board’s Order is null 
and void and of no force or effect, and that the defendants 
have no authority or jurisdiction to make the investigation 
proposed by said Order: (2) enjoining the defendants, 
their officers, agents, servants, employees and attorneys, 
and all persons in active concert or participation with 
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them, from keeping in effect the Board’s Order, from con¬ 
ducting the proceedings provided for under the Board’s 
Order, and from otherwise inquiring into the truth or 
falsity of affidavits filed by or for plaintiff under section 
9(h) of the Act; (3) awarding plaintiff the costs of this 
action; and (4) such other and further relief as may be ap¬ 
propriate. Plaintiff also prays for an appropriate tem¬ 
porary restraining order and for a preliminary injunction 
enjoining the defendants as aforesaid pending the trial and 
disposition of this cause. 

Nathan Witt, 

9 East 40th Street, 

New York 16, New York. 

Joseph Forer, 

David Rein, 

711 14th Street, N. W., 
Washington, D. C. 

Attorneys for Plaintiff. 


8 Filed March 2, 1954. 

Exhibit A. 

UNITED STATES OF AMERICA. 

Before the National Labor Relations Board. 
Maurice E. Travis, Secretary-Treasurer, 

International Union of Mine, Mill and 
Smelter Workers, and Compliance Status 
of International Union of Mine, Mill 
and Smelter Workers. 

Order Directing Administrative Investigation and Hearing. 

Affidavits, having been executed by Maurice E. Travis, 
Secretary-Treasurer, International Union of Mine, Mill 
and Smelter Workers, under dates of August 4, 1949, De¬ 
cember 20, 1949, December 12, 1950, November 8, 1951, 
December 19,1951, December 3,1952 and November 6,1953, 
and thereafter filed with the National Labor Relations 





Board, pursuant to Section 9(h) of the National Labor 
Relations Act, as amended; and 

Letters of compliance with the said Section 9(h) having 
been issued to International Union of Mine, Mill and 
Smelter Workers, hereinafter called the Union, under dates 
of August 8, 1949, September 27, 1949, January 3, 1950, 
August 4, 1950, September 27, 1950, December 21, 1950, 
October 2, 1951, November 30, 1951, January 8, 1952, Sep¬ 
tember 16, 1952, December 8, 1952, September 28, 1953, 
November 16, 1953, and December 28, 1953, which letters 
were predicated in part on the filing of the said affidavits; 
and 

It having been alleged by Precision Scientific Company, 
Respondent in Case No. 13-CA-1441, that said affidavits 
were false for the reason, inter alia, that the said Maurice 
E. Travis stated, in an article published under date of 
August 15, 1949, in The Union, a newspaper published by 
and distributed to the members of the said Union, that he 
had resigned from the Communist Party to make it possible 
for him to execute an affidavit as aforesaid, but he never¬ 
theless continued to believe in the principles of Communism 
and the Communist Party; and 

The Board having duly considered the matter and being 
of the opinion that the said allegation if true would estab¬ 
lish that the said affidavits were and are admittedly false, 
that the membership of the said Union was and is aware 
of the falsity of the said affidavits, and that the processes 
of the Board have thereby been and are thereby being 
abused; and 

The Board being of the opinion that a finding that the 
said affidavits were false, and known by the membership 
to be false, would require thereof by the Board, and that 
such a finding and such abuse of its processes would require 
revocation of the said letters of compliance, and would 
further require a determination by the Board that the said 
Union has not during the period covered by the said letters 
of compliance been, and is not now, in compliance with the 
filing requirements of Section 9(h) of the Act; and 
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The Board being of the opinion that an administrative 
investigation is necessary to determine the facts with 
respect to the said affidavits, and to determine the com¬ 
pliance status of the said Union; 

9 It Is Hereby Ordered that an administrative in¬ 

vestigation be conducted to determine (1) whether 
the aforementioned affidavits executed by Maurice E. 
Travis and filed with the National Labor Relations Board, 
pursuant to Section 9(h) of the National Labor Relations 
Act, as amended, should be rejected; (2) whether the letters 
of compliance issued to International Union of Mine, Mill 
and Smelter Workers on the dates aforesaid, should be 
revoked; and (3) whether the Board should determine that 
International Union of Mine, Mill and Smelter Workers 
is not now, and has not during the period covered by the 
said letters of compliance been in compliance with the filing 
requirements of Section 9(h) of the Act; and 
It Is Hereby Further Ordered that as part of said 
administrative investigation, a hearing shall be held before 
a hearing officer of the Board, to be designated by the Chief 
Trial Examiner of the Board, for the purpose of receiving 
evidence pertaining to the issues (1) whether Maurice E. 
Travis has admitted that the affidavits which he filed with 
the Board pursuant to Section 9(h) of the Act were false, 
and (2) whether the membership of International Union of 
Mine, Mill and Smelter Workers was aware that such 
affidavits were false; insofar as practicable, the hearing 
shall be conducted in accordance with National Labor Rela¬ 
tions Board Rules and Regulations, Series 6 as amended, 
Sec. 102.34 et seq.; the hearing officer shall thereafter issue 
and cause to be served on the parties his report, setting 
forth his findings of fact with respect to such issues, in¬ 
cluding findings as to credibility; further proceedings shall 
be governed by the provisions of Sec. 102.46 of said Rules 
and Regulations, except that the time for filing exceptions 
and briefs, and requesting oral argument, shall be ten (10) 
days from the date of service of the hearing officer’s report; 
the limitations with respect to the issues to be litigated at 
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the hearing shall not apply to any briefs or requests for 
oral argument which may be submitted. 

Dated at Washington, D. C., Feb. 4, 1954. 

Guy Farmer, Chairman, 

Abe Murdock, Member, 

Ivar H. Peterson, Member, 

Philip Ray Rodgers, Member, 
National Labor Relations Board. 

(Seal). 

10 Filed March 2,1954 

Exhibit B. 

February 8, 1954. 

Day Letter. 

National Labor Relations Board 
Washington, D. C. 

As General Counsel to the International Union of Mine, 
Mill and Smelter Workers, I acknowledge receipt of Feb¬ 
ruary 5,1954 of copy of your order dated February 4,1954 
directing administrative investigation and hearing to de¬ 
termine whether affidavits filed by Maurice E. Travis pur¬ 
suant to Section 9(h) of the Act should be rejected, whether 
the letters of compliance issued to International Union of 
Mine, Mill and Smelter Workers should be revoked, and 
whether the Board should determine that the International 
Union of Mine, Mill and Smelter Workers is not and has 
not been in compliance with the filing requirements of 
Section 9(h). 

Inasmuch as I must leave my office tomorrow, February 
9, to attend informal conference with Board Field Examiner 
in Butte, Montana on February 11 on petition under Sec¬ 
tion 9 for representation of employees of Anaconda Copper 
Mining Company, I respectfully request that Board con¬ 
sider this telegraphic motion for withdrawal of said order 
of February 4, 1954, or, in the alternative, for the oppor- 
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tunity to argue said motion before Board. Said motion is 
based on following grounds, among others; 

1. In Farmer et al. v. United Electrical et al. District 
Court and Court of Appeals for the District of Columbia, 
and in International Fur and Leather Workers Union v. 


Farmer et al, District Court for the District of Columbia, 
courts have decided that Board is without power to deter¬ 
mine whether or not affidavits filed pursuant to Section 
9(h) are false. Board’s order of February 4, 1954 flaunts 
and is disrespectful of said decisions. In any event, since 
Board has declared its intention of filing petitions for 
certiorari in United States Supreme Court in both said 
cases, said order is improvident and oppressive and serves 
no useful purpose at this time. : 

2. Said order constitutes a rule within definition of Ad¬ 


ministrative Procedure Act (5 USC 1001(c)) and has not 
been adopted upon notice and publication as required by 
Section 1003 of said Act. 


3. Said order imposes unauthorized and unlawful sanc¬ 
tions and, in addition, violates Section 1008(a) of Adminis¬ 
trative Procedure Act w’hich forbids imposition of sanc¬ 
tions or issuance of substantive rules or orders except 
which jurisdiction delegated to agency and as authorized 
by law. 

4. Said order invades legislative function. 

5. Said order on its face is based only on statement made 
by Travis in August, 1949, in connection with affidavit filed 
with Board in August, 1949, and on nothing further. Six 
affidavits have been filed by Travis during intervening 
period and in fact said order of February 4, 1954 itself re¬ 
cites that current compliance status of International Union 

of Mine, Mill and Smelter Workers derives from 
11 affidavits filed by Travis and others in December, 
1953, upon basis of which Board issued letter of 
compliance dated December 26, 1953. Therefore, compli¬ 


ance status in prior years, particularly that in 1949,- is 


irrelevant and can have no effect on current compliance 


status. 
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6. Said order discloses on its face that even if investi¬ 
gation and hearing were otherwise authorized and proper, 
it has no basis in fact or law: 

(a) Said order is based on the allegation that the 
Travis affidavits are false only insofar as the belief 
clause is concerned. Particularly since in American 
Communications Association v. Douds, 339 U. S. 382, 
the six participating justices were equally divided, as 
to the constitutionality of this clause, an administra¬ 
tive proceeding before the Board is a peculiarly in¬ 
appropriate and improper means of determining the 
issue and would amount to a deprivation of due process 
of law. 

(b) Said order recites that Travis stated in August, 
1949 that he “continued to believe in the principles of 
Communism and the Communist Party”. Such an 
allegation is inaccurate description of text of state¬ 
ment, found in record of Precision Scientific Case , No. 
13-CA-1441, but even if it were accurate, said allega¬ 
tion is not inconsistent with text of affidavit on this 
point. 

(c) Said order further discloses on its face that it 
has no basis in fact by directing hearing also on the 
question as to whether membership of International 
Union of Mine, Mill and Smelter Workers “was 
aware” not only that August, 1949, Travis affidavit was 
false, but also that the six subsequent affidavits filed 
by him were false. Aside from the fact that such a 
question on its very face contains its own negative 
answer, the tens of thousands of Americans who are 
members of the International Union of Mine, Mill and 
Smelter Workers are certain to feel the deepest resent¬ 
ment against such a gratuitous attack upon their in¬ 
tegrity. 

7. In addition, other grounds to be presented upon argu¬ 
ment. 
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Further, I request that Board not withhold normal proc¬ 
essing of Precision Scientific Case, No. 13-CA-1441, in which 
case allegations concerning Travis affidavit of August, 1949, 
was raised. In view of flagrant violation by employer in 
that case, in view of Board’s consistent policy that issues 
relating to affidavits may not be raised by parties in Board 
proceedings, and in view of long delay in case, Board will 
be inflicting additional and serious sanction on International 
Union' of Mine, Mill and Smelter Workers by not acting in 
case. Please advise therefore whether this case, and others 
before Board in which International Union of Mine, Mill 
and Smelter Workers is or may be a party, will be processed 
by Board in normal manner, while said order of February 
4,1954 is in effect. 

Further, I request that no hearing officer be designated 
nor any notice of hearing be issued pursuant to order of 
February 4, 1954 pending action on this motion. I expect 
to return from Montana at end of this week and will be 
available for argument on this motion at any time 

12 after Monday, February 15, 1954. 

Copy of this telegram is being sent to Precision 
Scientific Company by registered mail. 

Nathan Witt 
General Counsel 
International Union of 

Mine, Mill and Smelter 
Workers 

9 East 40th Street 
New York 16, New York 

# * * ## # * * • # 

13 Filed March 2, 1954. 

Motion for Preliminary Injunction. 

The plaintiff, by its attorneys, moves for a preliminary 
injunction enjoining, pending the final disposition of this 
action, the defendants, their officers, agents, servants, em¬ 
ployees, and attorneys, and all persons in active concert 
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or participation with them, from keeping in effect or carry¬ 
ing out the defendant’s Order Directing Administrative 
Investigation and Hearing, dated February 4, 1954, and re¬ 
ferred to in the complaint, from conducting the proceedings 
provided for in said Order, from otherwise inquiring into 
the truth or falsity of affidavits filed for or on behalf of 
the plaintiff under section 9(h) of the National Labor Re¬ 
lations Act, as amended, and from revoking, suspending, or 
conditioning the compliance status of plaintiff under the 
Act on account of the alleged falsity of any such affidavit 
or affidavits. 

The grounds of this motion are that unless so enjoined 
the defendants will perform the illegal acts referred to in 
the complaint and thereby cause the plaintiff irreparable 
injury. 

In support of this motion plaintiff refers to the attached 
affidavits of John Clark and Nathan Wit. 

**•*##•*#* 

14 Filed March 2, 1954. 

Affidavit in Support of Motion for Preliminary Injunction. 

State of Montana, 

County of Silver Bow, ss. : 

John Clark, being duly sworn, deposes and says: 

1. I am the president of the plaintiff in this action, the 
International Union of Mine, Mill and Smelter Workers 
(hereinafter referred to as the Union). 

2. The Union is a labor organization of approximately 
100,000 members employed in the non-ferrous metals indus¬ 
try and is in collective bargaining relationships and holds 
collective bargaining agreements with hundreds of employ¬ 
ers. Its governing body is an Executive Board of eight 
members with a president, a secretary-treasurer, and three 
vice-presidents as ex officio members. It is one of the oldest 
labor organizations in the country, having been founded 
more than sixty years ago. 
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3. Since August, 1949, the Union has been in compliance 
with section 9(h) of the National Labor Relations Act, as 
amended (hereinafter called the Act), and has participated 
in a large number of proceedings before the Board. The 
Union’s current compliance status is predicated upon a so- 
called letter of compliance from the Boarr dated Decem¬ 
ber 28,1953. 

4. Exhibit A to the complaint is a true copy of the 

Board’s Order referred to in the complaint, and Ex- 
15 hibit B is a true copy of the telegram of the Unidn’s 
counsel referred to in paragraph 8 of the complaint. 
The Union had no prior notice of the issuance of the 
Board’s Order and it was not accorded an opportunity to 
be heard before the issuance thereof. 

5. The Board’s Order is causing, and will continue to 
cause irreparable injury to the Union and the workers whom 
it represents. The cloud the Order casts on the Unidn’s 
compliance status under the Act, and the hazard it presents 
that this status will be revoked, seriously damages the 
Union’s activities and ability to function effectively. It 
places the Union at a great disadvantage as compared to 
rival unions whose status is not so threatened. It \frill 
cause the Union to lose present and prospective members 
and to lose votes in elections for collective bargaining repre¬ 
sentatives. It will make it much more difficult for the 
Union to engage in effective collective bargaining with em¬ 
ployers and to win for employees improvements in wages, 
hours, and working conditions. Furthermore, the hearing 
ordered by the Board will be onerous and expensive, and 
disruptive to the Union’s normal operations and relations 
with its members. 

The Union is presently involved in several important 
proceedings before the Board. The most important of 
these involves the employees of the Anaconda Copper Min¬ 
ing Company in Montana, where the Union has filed a peti¬ 
tion for representation of 5,000 such employees at Butte, 
Montana (N. L. R. B. Case No. 19-C-1369), and where a 
rival union has filed a petition for a larger unit including 
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the 5,000 employees at Butte and 2200 additional employees 
at Anaconda, Montana. This dispute is the most important 
such dispute in which the Union has been involved for many 
years, and is still in its early stages. 

I know from personal experience that the widespread 
publicity given to the Boards order in the press and over 
the radio, and from publicity emanating from the rival 
union, that the Board’s order has already done the Union 
considerable damage among the employees of the Anaconda 
Copper Mining Company. Since the dispute concerns rep¬ 
resentation, and since there will be collective bargain- 
16 ing with the employer on wages, hours, and working 
conditions when a union is certified as the result of 
an election, it is understandable for many workers to with¬ 
hold their support from the Union if the Board itself cre¬ 
ates doubt as to the status of the Union under the Act and 
its ability to function effectively even if it should win the 
election. The Board’s order means to them that the Union 
may not be on the eventual ballot; or if the Union is on the 
ballot and wins the election, it will not be certified; or if 
the Union is certified, the employer may not bargain collec¬ 
tively with its pending the disposition of the Board’s order; 
or if the employer does bargain with the Union and an 
agreement is reached, its compliance status may be revoked 
and the agreement jeopardized, and with it their wages, 
hours and working conditions. 

Although such an attitude is not technically correct, I 
know that workers have come to think of a union’s compli¬ 
ance status under the Act as being equivalent to a license 
to operate as a union. Therefore, any suggestion that a 
union’s compliance status is doubtful means to workers that 
the union’s license may be withdrawn and that it will there¬ 
by be placed somehow outside the law. I am particularly 
familiar with this attitude because, as a result of its opposi¬ 
tion to the character of the Act as amended by the so-called 
Taft-Hartley Law in 1947, the Union did not choose to com¬ 
ply with the provisions of Sections 9(f), (g), and (h) from 
1947 until it finally changed such policy in August 1949 as 
aforesaid. This change came about because the members of 
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the Union and other workers within the jurisdiction of the 
Union were convinced that compliance with the Act was 
essential to the successful functioning of the Union as a 
labor organization. 

In addition to the proceeding involving the employees of 
the Anaconda Copper Mining Company in Montana, the 
Union is presently involved in five other representation 
proceedings before the Board. One of these, in which the 
employer is the American Potash and Chemical Company 
in Trona, California, involves 1200 employees and is an 
important and lengthy dispute. This matter is presently 
before the Board itself, after hearing, and would 
17 normally be decided by an election in the very near 
future (N. L. R. B. Case Nos. 21-RC-3017; 3042; 
3043; 3044;; 3046 and 3061). The other four cases before 
the Board, at one stage or another, involve employees of 
the Repeal Brass Manufacturing Company in Los Angeles; 
the Naco Fertilizer Company in Charleston, S. C.; the Mis¬ 
sissippi Lime Company in St. Genevieve, Mo.; and the 
Duval Sulphur and Potash Company in Carlsbad, New 
Mexico. In addition, the Union expects to be a party to 
several additional representation cases in the near future, 
and certain during the pendency of the Board’s order. 

In addition, the Union is a party to two cases in which 
it has filed charges of unfair labor practices. One of these 
is the case referred to in the Board’s order in which the 
allegation concerning Mr. Travis ’ affidavits was made, that 
of the Precision Scientific Company in Chicago. The other 
involves the Shook and Fletcher Supply Company in Rus¬ 
sellville, Alabama. Here also, the Union would normally be 
a party to other such cases during the pendency of the 
Board’s order. 

In all of these matters before the Board, the Union is 
being injured by the Board’s Order along the lines already 
indicated. 

I should also point out, in connection with elections con¬ 
ducted by the Board in representation cases, that the Union 
seeks and relies upon the support of non-members as well 
as its members in such elections. This is generally true of 
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other unions as well. In fact, the administrative practice 
of the Board is to entertain a petition for representation 
from a labor organization if it is supported by 30% of the 
employees in the appropriate unit. The Union, therefore, 
in every election, whether its membership among the em¬ 
ployees is more than 50% or less, actively campaigns for 
support among non-members so that it will either be more 
certain of a majority or so that its majority will be as large 
as possible. The adverse effects on the Union of the Board’s 
Order is more serious so far as such non-members are con¬ 
cerned because non-members naturally do not have the ties 
and the loyalties to Mine, Mill which its members have. 

s/ John Clark 

18 Subscribed and sworn to before me this 24th day 
of February, 1954. 

s/ John Harrington 
Notary Public 
(Seal) 

###*#***•* 

19 Filed March 2, 1954 

Affidavit in Support of Motion for Preliminary Injunction. 

State of New York, 

County of New York, ss.: 

Nathan - Witt, being duly sworn, deposes and says: 

1. I am the general counsel for the plaintiff in this ac¬ 
tion, the International Union of Mine, Mill and Smelter 
Workers, and make this affidavit in support of the motion 
for a preliminary injunction. I am familiar with all the 
facts and circumstances of this proceeding, and have read 
the complaint and the affidavit of John Clark, president of 
the plaintiff, being filed simultaneously wdth this one. The 
facts set forth herein supplement those set forth in para¬ 
graph 5 of Mr. Clark’s affidavit. 

2. One of the pending representation proceedings before 

the National Labor Relations Board to which Mr. 

20 Clark refers in his affidavit is that involving the em- 
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ployees of the Anaconda Copper Mining Company in 
Butte and Anaconda, Montana. I have been advised that 
on February 20, 1954, the employer, the plaintiff, and the 
United Steelworkers of America (hereinafter referred to 
as the “Steelworkers”) entered into a so-called consent 
election agreement with representatives of the Board pro¬ 
viding for an election among the employees on March 22, 
1954 (NLRB Case Nos. 19-RC-1422 and 1429). As Mr. 
Clark states in his affidavit, this election will involve 7200 
employees and is the most important such dispute in which 
the plaintiff has been involved for many years. 

3. Even though said consent election agreement was not 
entered into until February 20, the plaintiff and the Steel¬ 
workers have been campaigning for support among the 
employees since on or about January 1, 1954. I was in 
Butte and Anaconda during the week of February 8, 1954, 
and at that time I learned that in their efforts to enlist 
support among the workers, the Steelworkers were making 
use of the fact that the Board had issued its order of Feb¬ 
ruary 4, 1954, which is the basis of the complaint herein. 
In fact, I was given a copy of a leaflet distributed to the 
workers by the Steelworkers in which reference is made 
to the fact that Mr. Travis is “currently charged by NLRB 
with violation of oath”. I have also been informed that 
the Steelworkers are making similar use of the Board’s 
order of February 4, at their meetings, over the radio, and 
in their other efforts to win support from individual work¬ 
ers and groups of workers. I have no doubt that similar 
use of the Board’s order of February 4 will continue to 
be made by the Steelworkers until the election is held on 
March 22. I also have no doubt that the Board’s order 
will be similarly used in elections held thereafter while it 
is still pending. 

Nathan Witt. 

Sworn to before me this 26th day of February, 1954. 

Ralph Shapiro. 

(Seal) 
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23 (Excezpt from the Union, Official Organ of the Interna¬ 
tional Union of Mine, Mill and Smelter Workers, Au¬ 
gust 15, 1949). 

Travis Statement on Signing Taft-Hartley Law 

Affidavit 

By Maurice Travis 
Int’l Secretary-Treasurer 

The Executive Board of our International Union has 
voted to comply with the Taft-Hartley Law. I support 
this decision. 

As most of the membership knows, I have stated, more 
than once in the last two years, that if it became important 
to the life of our union to comply with Taft-Hartley, I 
would support such a step. The reasons which have now 
made it vital to our Union to comply are the betrayal of 
labor’s fight for repeal of the Taft-Hartley Act by the 
controlling leadership of both the CIO and the AFL, by 
the 81st Congress and the Truman Administration—a be¬ 
trayal which now sadles the labor movement with this law 
for another two years—and as part of that betrayal, the 
adoption of raiding, gangsterism and strikebreaking as 
official policy by reactionaries in the leadership of CIO. 

Since the Executive Board meeting at which compliance 
was voted, I have deliberated very carefully on my course 
and I have also had the benefit of thorough discussions with 
my fellow officers, Executive Board members, and members 
of the Staff. The unanimous opinion of my fellow officers 
and the others in the International Union is that the most 
effective way in which I can serve the International Union 
is by continuing in my post as an officer of the International 
Union. 

• * * 

Since the Interest of the International Union is upper¬ 
most in my mind, I have been confronted with the problem 
of resigning from the Communist Party, of which I have 
been a member, in order to make it possible for me to sign 
the Taft-Hartley affidavit. I have decided, with the utmost 
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reluctance and with a great sense of indignation, to take 
such a step. My resignation has now taken place and, as 
a result, I have signed the affidavit. ; 

This has-not been an easy step for me to take. Mem¬ 
bership in the Communist Party has always meant to me, 
as a member and officer of the International Union, that I 
could be a better trade unionist; it has meant to me a call 
to greater effort in behalf of the union as a solemn pledge 
to my fellow members that I would fight for their inter¬ 
ests above all other interests. 

The very premise of the Taft-Hartley affidavits is a 
big lie, the same sort of lie that misled the peoples of 
Germany, Italy and Japan down the road to fascism. It 
is a big lie to say that a Communist trade unionist owes 
any higher loyalty than to his union. On the contrary, 
trade unions are an integral part of a Socialist society, the 
kind of society in which Communists believe. Therefore, 
I believe that good Communists are good trade unionists. 

# # * 

The Biggest Lie of all is to say that the Communist 
Party teachers or advocates the overthrow of the govern¬ 
ment by force and violence. If I had believed this to be 
so I would not have joined the Communist Party. If I 
had later found it to be so I would never have remained 
in it. All the slanders by the corrupt press, all the FBI 
stool pigeons, and all the persecution of Communist work¬ 
ers will not make me believe it is so. I believe that when 
the maojrity of the American people see clearly how rotten 
the foundation of the capitalist system is, they will insist 
on their right to change it through democratic processes, 
and all of the reactionary force and violence in the world 
will be unable to stop them. 

It is because I believe these things that I have fought the 
affidavit requirement of Taft-Hartley. I believe it is a blot 
on American life; I believe under our Bill of Rights, for 
which our forefathers fought, that an American has as much 
right to be a Communist as he has to be a Republican, a 
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Democrat, a Jew, a Catholic, or an Elk or a Mason. Free 
voluntary association is the very cornerstone of the demo¬ 
cratic way of life. I have been a Communist because I 
want what all decent Americans want, a higher standard of 
living for all the people, the ending of discrimination 
against Negroes, Mexican-Americans, and all other minor¬ 
ity groups. I want a peaceful America in a peaceful world. 
Despite my resignation from the Communist Party, I will 
continue to fight for these goals with all the energy and 
sincerity at my command. 

I am also taking this step because I believe it is one 
effective means of bringing home, not only to the member¬ 
ship of the International Union but to the people generally, 
the dastardly and unprecedented requirement that a man 
yield up his political affiliations in order to make a govern¬ 
ment service available to the people he represents. This 
is a dangerously backward step in American political life 
which threatens all of our democratic institutions. Ameri¬ 
cans have the right to belong to the political party of their 
choice and trade union members have the right to choose 
their own leaders. Denial of these principles undermines 
democracy and gives comfort to the arrogant reactionaries 
who seek to put our country on the road to fascism. 

• • * 

At the Same Time, I want to make it absolutely clear 
that my opinion continues to be that only a fundamental 
change in the structure of our society, along the lines im¬ 
plied in the very words of the charter of our International. 
“Labor produces all wealth—wealth belongs to the pro¬ 
ducer thereof/ 7 can lead to the end of insecurity, discrim¬ 
ination, depressions and the danger of war. 

I am convinced that capitalistic greed is responsible for 
war and its attendant mass destruction and horror. I am 
convinced it is responsible for depression, unemployment 
and the mass misery they generate. The present deepening 
depression, growing unemployment, and threat of war con¬ 
firm my conviction that the only answer is Socialism. 
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As a matter of fact, this Socialist concept has always 
been the guiding principle for American workers. The 
struggle led by the great Eugene V. Debs, the early fight 
for the 8-hour work day, the steel and packing struggles 
led by Bill Foster, the stormy history of the I. W. W. were 
all influenced by Socialist ideals. 

As a member of our International Union I have always 
been proud of and have drawn strength from its basic So¬ 
cialist tradition. No other union in this country matches 
ours in its glorious working-class history. Our union, and 
its predecessor, the Western Federation of Miners, has car¬ 
ried on some of the most bitter and courageous struggles in 
the history of the labor movement. I have always been 
inspired by the fact that early leaders of this union were 
socialistic in one form or another, that Bill Haywood also 
took the road to Communism and died not only as a great 
leader of the working class but as an honored .and respected 
Communist. 

Therefore, I want to make it crystal clear that my belief 
in Communism is consistent with what I believe to be the 
best interests of the members of this Union and the Ameri¬ 
can people generally and that I am especially happy to be 
able constantly to remember that it is consistent with the 
finest traditions of the International Union. 

* * • 

I Know That Sooner or later we will turn this present 
shameful page in American life, that the reactionary qffen- 
sive will be beaten back and that the American workers will 
again resume their march on the road to peace, progress 
and prosperity. Particularly do I know that the day will 
come when loyalty oaths and affidavits will be a thing of 
the past, when the true test will again be service to the 
people and, for trade union leaders, service to their 
members. 

In the meantime, I am sure that every member of the 
International Union joins me in my pledge to fight to keep 
this International Union strong, to bend every effort to 
make it even stronger, to continue to keep it on a progres- 
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sive, militant course, and to do everything in my power to 
make life in our country happy, secure, prosperous and 
peaceful. 

• *•##***** 

29 Filed March 26, 1954 

Supplementary Affidavit in Support of Motion for Preliminary 

Injunction. 

State of New York, 

County of New York, ss. : 

Nathan Witt, being duly sworn, deposes and says: 

1. I am the general counsel for the plaintiff in this action, 
the International Union of Mine, Mill and Smelter Workers, 
and make this supplementary affidavit in support of the 
motion for a preliminary injunction. My original affidavit, 
dated February 26, 1954, was filed herein on March 2,1954. 

2. In my original affidavit, I referred to an election then 
scheduled for this week by the National Labor Relations 
Board among the 7200 employees of the Anaconda Copper 

Mining Company in Butte and Anaconda, Montana, 

30 and to the fact that the labor organization which is 
opposing the plaintiff in that election, the United 

Steelworkers of America (hereinafter referred to as the 
“Steelworkers”), were using as campaign propaganda the 
fact that the Board had issued its order of February 4, 
1954, which is the basis of the complaint herein. I also re¬ 
ferred to a leaflet distributed to the workers by the Steel¬ 
workers in which reference is made to the fact that Mr. 
Travis is “currently charged by NLRB with violation of 
oath”. 

3. Since making my affidavit on February 26, I have 
been advised that the Steelworkers have continued to make 
similar frequent reference to the order of the Board. Rep¬ 
resentatives of the plaintiff have also sent me two addi¬ 
tional leaflets in which prominent reference to the order 
of the Board is made. 

4. The Steelworkers have also filed a petition with the 
Board requesting certification as bargaining representative 
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for the six hundred (600) employees of the New Jersey Zinc 
Company at Gilman, Colorado, who are now represented by 
the plaintiff. The hearing on such petition, before a hear¬ 
ing officer of the Board, was held last week. In due 
course, the Board will either dismiss the petition or direct 
that an election be held. In the meantime, the plaintiff and 
the Steelworkers are campaigning among the workers for 
support. I am informed, and believe, that the Steelworkers 
have been making repeated references to the order of the 
Board similar to those made in Montana. 

5. In addition, two other large and important elections 
will be conducted by the Board within the next two weeks 
in which the plaintiff will appear on the ballot 
31 and in which it is presently campaigning against 
several other labor organizations. One of these in¬ 
volves more than eleven hundred (1100) employees of the 
American Potash and Chemical Co. at Troma, California, 
where the election will be held at March 31. The other 
election, involving about a thousand (1,000) employees of 
the Magma Copper Company at Superior, Arizona, will be 
held on April 8. In view of the extensive publicity given 
to the Board’s order, it can be assumed that the workers 
who will vote in these elections are familiar with it, and 
in view of our experience to date, it can also be assumed 
that the rival organizations will use the Board’s order in 
the same way as the Steelworkers have done in Montana 
and Colorado. 

Nathan Witt 

Sworn to before me this 25th day of March, 1954. 

Ralph Shapibo 

Notary Public, State of New York 
Qualified in Kings County 
No. 24-8740000 

Certificates filed with Kings and N. Y. County 
Clerks and Registers 
Commission Expires March 30,1954 

i 

*#•*••**•# 
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32 Filed March 31, 1954 

Findings of Fact, Conclusions of Law and Order. 

This cause came on to be heard on plaintiff’s motion for 
a preliminary injunction, on defendants’ motion to dismiss 
the complaint, and on applicant’s motion to intervene. The 
Court, having heard the parties, having considered the 
pleadings and papers hied herein, and having issued its oral 
ruling in the cause, does now make the following findings 
of fact, conclusions of law and order. 

Findings of Fact. 

1. Plaintiff, International Union of Mine, Mill and 
Smelter Workers, is an unincorporated organization to 
which employees belong and it bargains for them in respect 
to their terms and conditions of employment. 

2. Defendants—Guy Farmer, Abe Murdock, Ivar H. 
Peterson, Philip Ray Rodgers and Albert C. Beeson—con¬ 
stitute the National Labor Relations Board (hereinafter 
called the Board), which is a Government agency created 
by the National Labor Relations Act, as amended (here¬ 
inafter called the Act). 

3. Applicant for Intervention, Precision Scientific Com¬ 
pany, is an Illinois corporation from whom plaintiff is seek¬ 
ing recognition as bargaining agent of its employees. 

33 4. Precision has refused to recognize plaintiff as 
bargaining representative, whereupon it filed an un¬ 
fair labor practice charge under Section 8(a)(5) of the 
Act against the Company. In the course of this unfair 
labor practice proceeding, which is now before the Board 
for decision, Precision alleged, inter alia, that plaintiff’s 
secretary-treasurer, Maurice E. Travis, falsified his non- 
Communist affidavits filed with the Board pursuant to Sec¬ 
tion 9(h) of the Act. It referred, inter alia, to an article, 
under Travis’ name, which appeared in the August 15, 
1949 issue of “The Union,” a newspaper published by 
plaintiff and circulated to its members. This article states, 
inter alia, that Travis had resigned from the Communist 
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Party to make it possible for him to execute 9(b) affi¬ 
davits, but that he nevertheless continued to believe in 
the principles of the Communist Party. 

5. After duly considering Precision’s contention, the 
Board, on February 4, 1954, issued an “ Order Directing 
Administrative Investigation And Hearing.” The Order, 
after specifying that it had been alleged that Travis had 
authored the August 15, 1949 newspaper statement and 
that it had been distributed to plaintiff’s members, ex¬ 
presses the 1 ‘opinion” that these contentions “if true 
would establish that” Travis’ 9(h) affidavits “were and 
are admittedly false, that the membership of the 1 said 
Union was and is aware of the falsity of said affidavits, 
and that the processes of the Board have thereby been 
and are thereby being abused.” The Order adds that it 
is also the Board’s “opinion that a finding that the said 
affidavits were false, and known by the membership to be 
false, would require rejection thereof by the Board,” and 
a revocation of plaintiff’s compliance status under the 
Act. Accordingly, the Order directs that “a hearing shall 
be held before a hearing officer of the Board . . . for the 
purpose of receiving evidence pertaining to the issues 
(1) whether Maurice E. Travis has admitted that the af¬ 
fidavits which he filed with the Board pursuant to Sec¬ 
tion 9(h) of the Act were false, and (2) whether the 
membership of International Union of Mine, Mill and 
Smelter Workers was aware that such affidavits were 
false.” Provision is made for filing with the Board ex¬ 
ceptions to the hearing officer’s report, briefs and requests 

for oral argument, and it is further provided that 
34 “the limitations with respect to the issues to be 

litigated at the hearing shall not apply to any briefs 
or requests for oral argument which may be submitted.” 
Copies of this Order were served on both plaintiff and 
Precision. 

6. Upon issuance of the Order of February 4, 1951, 
plaintiff requested the Board to vacate it on the ground 


30 


that it was beyond the Board’s authority. On February 
26, 1954, the Board denied this motion “without preju¬ 
dice to Union’s right to raise issues set forth in its mo¬ 
tion for Board consideration upon conclusion of admin¬ 
istrative hearing as provided in last sentence of Order 
dated February 4.” Copies of both documents were duly 
served, including service on Precision. 

7. In issuing the Order of February 4, 1954, the Board 
has claimed, that plaintiff’s membership was aware of 
the alleged falsity of the Travis affidavits. The proceed¬ 
ing to be conducted pursuant to the Order seeks to estab¬ 
lish not only whether Travis admitted his affidavits to be 
false, but also if the Board so finds, whether plaintiff’s 
members were in fact aware of such falsity. 

8. The conduct of the hearing contemplated by the Or¬ 
der of February 4, 1954 will not cause plaintiff irrepar¬ 
able injury. 


Conclusions of Law 

1. Where, as here, it appears that the union membership 
was aware of the alleged falsity of its officer’s 9(h) affi¬ 
davits, the Board has authority to conduct an administra¬ 
tive investigation for purposes of determining whether, in 
fact, the officer has acknowledged such falsity and the 
members were aware thereof. And, if it finds both of 
these facts, the Board is empowered to bar the union 
from the Act’s benefits. 

2. The decision of the Court of Appeals in U. E. v. 
Farmr, Nos. 11727-11729, December 4, 1953, Board petition 
for certiorari pending, left open the issue decided under 
“1” above. 

3. The Board’s Order of February 4, 1954 is valid and 
proper. 

4. Plaintiff has not established that the Board action 
complained of causes it irreparable injury, relief by in- 
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junction is not in the public interest, nor has plaintiff 
otherwise made out a case warranting equitable re¬ 
lief. 

35 5. Defendants’ motion to dismiss the complaint 

should be granted, and plaintiff’s motion for a pre¬ 
liminary injunction and Precision’s motion to intervene 
should be denied. 

Order 

Upon the entire record herein, it is by Court Ordered: 

1. That plaintiff’s motion for a preliminary injunction 
be and it is hereby denied. 

2. That defendants’ motion to dismiss the complaint be 
and it is hereby granted, and the complaint is hereby dis¬ 
missed. 

3. That Precision Scientific’s motion to intervene be 
and it is hereby denied. 

Signed this 31 day of March, 1954. 

Edward M. Curran, 

U. S. District Judge. 

* * • * * • * • # * 

39 Filed March 9, 1954 ■ 

Motion of Defendants to Dismiss Complaint and Opposition to 
Plaintiff's Motion for Preliminary Injunction. 

Come now the defendants herein, by their attorneys, and 
move the Court to dismiss the complaint in the above- 
entitled matter, for the following reasons: 

1. The Court is without jurisdiction of the subject mat¬ 
ter of this action. 

2. The complaint fails to state a claim which entitles 
plaintiff to equitable or other relief. 

3. No basis exists for the grant of a preliminary in¬ 
junction. 

Wherefore, it is respectfully submitted that the com¬ 
plaint be dismissed and that plaintiff’s motion for a pre¬ 
liminary injunction be denied. 

# * # ## # * * # * 
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40 Filed March 9, 1954 

Exhibit B. 

Nathan Witt, Esquire 
9 East 40th Street 
New York, New York 
International Union of Mine, Mill and 
Smelter Workers 
412 Tabor Building 
Denver, Colorado 

Telegraphic motion from International Union of Mine, 
Mill and Smelter Workers for withdrawal of order dated 
February 4, 1954 and alternatively for oral argument be¬ 
fore the Board upon said motion is hereby denied because 
Board is not persuaded by the motion that administrative 
investigation should not be conducted. This denial is 

WITHOUT PREJUDICE TO UNION’S RIGHT TO RAISE ISSUES SET 
FORTH IN ITS MOTION FOR BOARD CONSIDERATION UPON CONCLU¬ 
SION OF ADMINISTRATIVE HEARING AS PROVIDED IN LAST SEN¬ 
TENCE OF ORDER DATED FEBRUARY 4. 

Frank M. Kleiler 
Executive Secretary- 
National Labor Relations Board 

• *•••#*#•* 
42 Notice. 

To: Nathan Witt, Joseph Forer and David Rein, 711 14th 
Street, N. W., Washington, D. C., Attorneys for Plain¬ 
tiff, George J. Bott, General Counsel, N. L. R. B., 330 
C Street, S. W., Washington, D. C., and Leo Rover, 
United States Attorney, United States Court House, 
Constitution Avenue and John Marshall Place, Wash¬ 
ington, D. C., Attorneys for Defendants. 

Please take notice that the undersigned, as Counsel for 
Precision Scientific Company, an Illinois Corporation, ap¬ 
plicant for intervention, have this day filed with the Clerk 
of the United States District Court for the District of 
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Columbia, motion by said corporation for leave to inter¬ 
vene as a party defendant herein instanter with proposed 
answer thereto attached and applicant’s motion for leave 
to file vnstcmter its objections to plaintiff’s motion for a 
preliminary injunction, copies of which are hereto attached 
and herewith served upon you. 

Please take notice also that under separate cover said 
applicant has this day filed with said Clerk its points 

43 and authorities in support of said motion to inter¬ 
vene and in support of its objections to said motion 

for preliminary injunction, a copy of which is hereto at¬ 
tached and herewith served upon you. 

Dated at Washington, D. C., this day of March, 
1954. 

Barnabas F. Sears 
James M. Barnes ; 

Attorneys for Applicant 

Received a true and correct copy of applicant’s motion 
for leave to intervene, applicant’s proposed answer, appli¬ 
cant’s objections to motion for preliminary injunction, and 
prints and authorities in support thereof, this day of 

March, 1954. ! 

/s/ Joseph Forer 
Attorney for Defendants 
/s/ George J. Bott 
Attorney for Plaintiff 

Served 10:35 a. m., 3/10/54 
/s/ Leo A. Rover, red. 

* * # * * • * * 

44 Filed March 10, 1954 

Motion to Intervene os a Defendant 

And now comes Precision Scientific Company, an Illi¬ 
nois Corporation, by Barnabas F. Sears and James M. 
Barnes, its attorneys, and moves the court for leave to 
intervene as a defendant herein pursuant to Rule 24 of the 
Federal Rules of Civil Procedure on the following grounds: 
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1. That the representation of applicant’s interest by 
existing parties is inadequate and applicant is or may be 
bound by a judgment in the action in that existing parties 
do not question: 

(a) Whether plaintiff is a labor organization within 
the meaning of section 2(5) of the Taft-Hartley Act; 

(b) Whether each of the officers of plaintiff duly com¬ 
plied with section 9(h) of said Act by filing affidavits, 
the contents of which were true to their own knowl¬ 
edge and belief; 

(c) The right of a Communist dominated organization, 
masquerading as a labor union, to invoke the proc¬ 
esses of a court of equity to protect rights procured 
by fraud and deceit; 

(d) The matters of grave public interest affecting the 
internal security of this Nation thereby involved; 

(e) The question of whether plaintiff is in this court 
with clean hands; 

all as more particularly set forth in applicant’s proposed 
answer hereto attached. 

2. Applicant’s defense and the main action have a ques¬ 
tion of law and fact in common, namely: 

(a) Whether plaintiff is a labor organization in fact or 
in law; 

45 (b) Whether plaintiff has duly complied with sec¬ 

tion 9(h) of the Taft-Hartley Act; 

(c) Whether plaintiff procured rights under said Act 
by fraud, perjury and deceit; 

(d) Whether a Communist dominated organization mas¬ 
querading as a labor union, is in law or in fact a 
labor organization; 

(e) Whether, in view of the grave public interest affect¬ 
ing the internal security of this Nation thereby in¬ 
volved, equity should afford its process in aid of 
such an organization and thereby protect rights pro¬ 
cured by fraud, perjury and deceit, and; 
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(f) Whether plaintiff is in equity with clean hands; 
all as more particularly set forth in applicants pro¬ 
posed answer hereto attached. 

3. Applicant is an Illinois Corporation. Plaintiff claims 
bargaining rights under the Taft-Hartley Act in applicant’s 
plant in Chicago, Illinois, pursuant to a certification of the 
National Labor Relations Board dated April 10th, 1953, 
in case no. 13-RC-3091. This certification resulted from an 
election held pursuant to a petition for certification filed 
by Local 1031, International Brotherhood of Electrical 
Workers (A. F. L.) Plaintiff procured leave to intervene 
in the hearing held on said petition over the objections of 
said Local 1031 and applicant. Thereafter, applicant re¬ 
fused to bargain with plaintiff and said Board issued a 
complaint against applicant in cause number 13-CA-1441, 
charging its refusal to bargain with said plaintiff and plain¬ 
tiff’s constituent, Local 758, in violation of section 8(a)5 
of said Act. Applicant’s answer to said complaint denied 
the charge and affirmatively averred that plaintiff was not 
a labor organization under section 2(5) of said Act, but on 
the contrary was a Communist dominated organization, 
that its officers were members of the Communist Party and 
that plaintiff had not complied with section 9(h) of said 
Act in that the affidavits required to be filed by its officers 
pursuant to said section were false. 

4. The Trial Examiner of said Board denied applicant 
the right to prove said facts in the hearing based upon the 
complaint although applicant made detailed and exhaustive 
offers to prove said facts. Said Trial Examiner filed an 

Intermediate Report finding applicant guilty of a 
46 refusal to bargain, applicant filed exceptions to said 
Intermediate Report and applicant, plaintiff and 
General Counsel for the Board filed briefs before the Board. 
Said Cause 13-CA-1441 is now pending before the Board 
upon said exceptions and briefs and is presently undeter¬ 
mined. 
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5. The proceeding sought to be enjoined by the plaintiff 
stems from a portion of the evidence applicant tried to in¬ 
troduce in said Cause 13-CA-1441, namely, that one Maurice 
E. Travis, former President and now Secretary-Treasurer 
of said plaintiff, in an article published under date of 
August 15th, 1949, in the Union, a newspaper published 
by and distributed to members of said plaintiff made the 
statements more particularly set forth in paragraph 11 of 
applicant’s proposed answer, hereto attached. Further evi¬ 
dence applicant sought to introduce at said hearing is con¬ 
densed in the form of ultimate facts pleaded in said pro¬ 
posed answer. 

6. Said Board has heretofore adopted a tenuous doctrine 
that an employer cannot litigate the question of whether a 
union has complied with section 9(h) of Taft-Hartley. It 
has heretofore purported to hold that the Communistic 
character of a labor organization is irrelevant to the ques¬ 
tion of whether it is a labor organization within section 2(5) 
of Taft-Hartley, if said organization otherwise conforms 
to the literal language of said section. If enjoined in this 
proceeding, said Board may adhere to said doctrines with 
the result that applicant may, for all practical purpose, find 
itself bound by such decree herein. If the Board is per¬ 
mitted to conduct the hearing sought to be enjoined herein 
and said hearing results in the eventual decertification of 
plaintiff, said Cause 13-CA-1441 becomes moot and appli¬ 
cant thereby relieved of the duty to bargain with plaintiff. 

7. Plaintiff filed with its complaint a motion for a pre¬ 
liminary injunction supported by two affidavits and points 
and authorities. In opposition to the motion existing de¬ 
fendants file merely a motion to dismiss on grounds: 

(a) That this Court is without jurisdiction, and 

(b) That complaint fails to state a claim for relief, with 
supporting points and authorities. 

47 They thereby admit the facts well pleaded for the 
purpose of the motion, inter alia: 

(a) That plaintiff is a “labor organization” (Complaint 
par. 2) and 
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(b) that its officers “duly filed with the Board the: affi¬ 
davits required by Section 9(h) of the Act”. (Com¬ 
plaint par. 5) i 

Apparently they are content to have the matter thus meta¬ 
physically disposed of on the complaint, motion to dismiss 
and affidavits. Not so this applicant who says that its in¬ 
terest is most inadequately represented by this frame of 
reference. Applicant desires to be heard in opposition to 
the preliminary injunction and desires that the hearing 
thereon be upon evidence, as distinguished from affidavits. 

8. Applicant therefore moves for leave to intervene in~ 
stanter and for leave to file instanier an answer and objec¬ 
tions to plaintiff’s motion for preliminary injunction, copies 
of which answer and objections are hereto attached. 

9. Applicant desires to argue this motion orally. 

Barnabas F. Sears 
One North La Salle Street 
Chicago 2, Illinois 

James M. Barnes 
1025 Connecticut Avenue, N. W. 
Washington 6, D. C. 

Attorneys for Applicant 

#**##•*#•* 

48 Filed March 10, 1954 

Intervenor's Answer. 

1. Intervener denies the allegations in paragraph 1, of 
the complaint. 

2. Intervener denies that plaintiff is a labour organiza¬ 
tion within the meaning of section 2(5) of the Taft-Hartley 
Act, but on the contrary avers that plaintiff is an unincor¬ 
porated organization or association which purports to be a 
labour organization, but which is in fact a subversive or¬ 
ganization or association whose policies and activities are 
consistently directed toward the achievement of the pro- 
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gram and purposes of the Communist Party, rather than 
the lawful objectives of a bona fide labour organization. 

3. That the Communist Party is an organization engaged 
in an international conspiracy to overthrow existing non- 
Communist governments by force or violence or other un¬ 
lawful or illegal means; that every member of said Com¬ 
munist Party is an agent for the purpose of achieving and 
promoting the aims, purposes, and policies of the Com¬ 
munist Party; that one of the means of the Communist 
Party to achieve the overthrow of the United States Gov¬ 
ernment by force or violence or other unlawful or illegal 
means is to infiltrate labour unions and thereby gain con¬ 
trol of the productive facilities of the country, and by 
political strikes and other devices so harass, disrupt, and 
destroy business as to promote the Communist purpose of 
the overthrow of the United States Government by the 
means aforesaid. 

4. That the preamble of plaintiff’s alleged constitution 
reads as follows: 

“One, we hold that there is a class struggle in so¬ 
ciety and that this struggle is caused by economic 
conditions. 

49 Twm, we affirm the economic conditions of the 

producer to be he is exploited by the wealth he 
produces being allowed to retain barely sufficient for 
his elementary necessities. 

Three, we hold the class struggle will continue until 
the producer is recognized as the sole master of his 
product. 

Four, we assert that the working class alone must 
achieve its emancipation. 

Five, we hold that an industrial union and a con¬ 
certed political action of wage earners is the only way 
of attaining this end. 

Six, an injury to one is an injury to all. 

Seven, therefore, we, the wage workers employed in 
and around the mines, mills and smelters, refineries, 
tunnels, aqueducts, subw’ays, open pits, open cuts, 
dredges, power shovels, excavators, drag lines, process¬ 
ing, chemical and reduction plants of the United States, 
its territories, Canada and the rest of the Western 
Hemisphere unite under the following Constitution.” 
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5. That plaintiff, prior to 1950, was affiliated with the 
Congress of Industrial Organizations, a trade union con¬ 
gress, hereinafter referred to as the C. I. 0.; that the 
C. I. 0. is governed by a constitution and under Article VI 
of said constitution, the Executive Board of the C. I. 0. is 
empowered, by two-thirds votes, to revoke the certificate 
of affiliation or to expel any international union, the policies 
and activities of which are consistently directed toward the 
achievement of the program or purpose of the Communist 
Party, any Fascist organization, or to the totalitarian move¬ 
ment; rather than the objectives and policies, set forth in 
the constitution of the C. I. 0. 

6. That on November 5th 1949, pursuant to said Article 
VI of the C. I. 0. constitution, charges 'were filed against 
plaintiff requesting the Executive Board to expel plaintiff 
from the C. I. 0. on the grounds that the policies and ac¬ 
tivities of plaintiff were consistently directed toward the 
achievement of the program or the purposes of the Com¬ 
munist Party; that the Executive Board of the C. I. 0. au¬ 
thorized the President of the C. I. 0. to appoint a com¬ 
mittee to hear the charges and report to the Executive 
Board. That a Committee was duly appointed to hear said 
charges, due notice of filing of the charges was given to 
plaintiff on November 7th 1949, notice of the committee 

hearings was given plaintiff on December 14th 1949, 
50 hearings were continued upon request of plaintiff 

until January 18th 1950, and plaintiff requested per¬ 
mission for twenty witnesses to attend the hearings which 
request was granted. 

7. Said Committee’s hearings began on January 18th 
1950, and continued through January 19th 1950; that at 
said hearings the Director of Education and Research of 
the C. I. 0. compared the policies and activities of the Inter¬ 
national Union with the program of the Communist Party; 
that two witnesses, both former members of the Executive 
Board of plaintiff testified at said hearings in detail as to 
the manner in which the program of the Communist Party 
was translated into the policy of the defendant Interna- 
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tional Union. Said hearings were continued to February 
6th 1950, at the request of plaintiff at which time plaintiff 
offered no testimony to deny or rebut the testimony pre¬ 
viously given, at which time the hearings were concluded 
and the Committee filed its report which report contained 
the following conclusion and recommendations: 

“For the reasons stated, therefore, and on the basis 
of all the evidence presented to it, the committee unani¬ 
mously concludes that the policies and activities of 
Mine, Mill are consistently directed toward the achieve¬ 
ment of the program and the purposes of the Com¬ 
munist Party rather than the objectives and policies 
set forth in the C. I. 0. constitution. The committee 
recommends that the executive board exercise the 
powers granted to it by article VI, section 10, of the 
C. I. 0. constitution and, by virtue of those powers, 
revoke the certificate of affiliation heretofore granted 
to the Mine, Mill and Smelter Workers and expel it 
from the C. I. 0.” 

8. That the report of said Committee was submitted to 
the Executive Board of the C. I. 0. in the middle of Febru¬ 
ary 1950; that said report was discussed at said Executive 
Board meeting; that representatives of plaintiff were 
present at said meeting and there presented their case and 
argued against the report of the Committee, but presented 
no evidence to deny or rebut said charges. That thereafter 
and in February 1950 the Executive Board of the C. I. 0. 
voted to revoke the certificate of affiliation of plaintiff and 
plaintiff was suspended from the C. I. 0.; that plaintiff 
failed and refused to appeal said revocation of their cer¬ 
tificate of affiliation to the 1950 convention of the C. I. 0. 
pursuant to the constitution of the C. I. 0.; that the report 
of the C. I. 0. committee is conained in pages 97 to 109 of 
Senate Document 89 of the Eighty-second Congress, 1st 
Session. 

51 9. That on October 6th, 7th, 8th and 9th 1952, 

the Subcommittee to investigate the administration 
of the Federal Security Act and other internal security 
laws of the Committee on the Judiciary of the United 
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States Senate, a duly authorized committee of the United 
States Senate appointed by the Eighty-Second Congress, 
Second Session, held hearings in Salt Lake City, Utah, 
respecting the Communist affiliation of the principal of¬ 
ficers of plaintiff; that at the conclusion of said Subcom¬ 
mittee hearings the said Subcommittee prepared and filed 
a Report, a copy of which is attached hereto, marked Ex¬ 
hibit A, and made a part hereof. Said record of the testi¬ 
mony adduced at said hearing consists of three hundred 
printed pages. The report and the record of the testimony 
is bound in one document entitled ‘‘Communist Domina¬ 
tion of Union Officials In Vital Defense Industry—Inter¬ 
national Union of Mine, Mill, and Smelter Workers,’’ 
which bears United States Government Printing Office 
number 25258, and is dated Washington, 1952. It is incor¬ 
porated herein by reference and the court is respectfully 
requested to take judicial notice of its contents. 

10. That in the latter part of October, 1952, there ap¬ 
peared posted on the Union bulletin board in intervener’s 
plant in Chicago, Illinois, a letter on the letterhead of 
plaintiff, dated October 20th 1952, addressed to one Ed¬ 
ward De Clair, an employee of intervener and Vice-Presi¬ 
dent of Local 758 of said plaintiff, signed by John Clark, 
as President of plaintiff, which read as follows:— 

“October 20th 1952 
Dear Brother De Clair: | 

I wish to acknowledge with deep appreciation the 
message of support you sent to us in Salt Lake City 
at the time we appeared before the McCarran Com¬ 
mittee. 

Our ability to defeat the efforts of McCarran to 
destroy our Union depends upon the rank and file of 
our Union and expressions such as yours indicate 
that we will defeat our enemies. 

Sincerely and fraternally yours, 

/s/ John Clark, President” 
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52 11. That prior to August 15th 1949, Maurice 

Travis then and now Secretary-Treasurer of plain¬ 
tiff, wrote or caused to be written for him a certain state¬ 
ment or article and thereafter published or caused to 
be published the said statement or article in the Union, 
the official publication of plaintiff on August 15th 1949; 
that said statement or article was circulated among all 
the members of plaintiff and members of the general pub¬ 
lic; that said statement or article read as follows:— 

“The Executive Board of our International Union 
has voted to comply with the Taft-Hartley law. I 
support this decision. 

As most of the membership knows, I have stated, 
more than once in the last two years, that if it be¬ 
came important to the life of our Union to comply 
with Taft-Hartley, I would support such a step. The 
reasons which have now made it vital to our Union to 
comply are the betrayal of labour’s fight for repeal 
of the Taft-Hartley Act by the controlling leadership 
of both the C. I. O. and the A. F. L. by the 81st 
Congress and the Truman Administration—a betrayal 
which now saddles the labour management wdth this 
law for another two years—and as part of that be¬ 
trayal, the adoption of raiding, gangsterism and 
strike-breaking as official policy by reactionaries in 
the leadership of C. I. 0. 

Since the Executive Board meeting at which com¬ 
pliance was voted, I have deliberated very carefully 
on my course and I have also had the benefit of thor¬ 
ough discussions with my fellow officers, Executive 
Board members, and members of the Staff. The unani¬ 
mous opinion of my fellow officers and the others in 
the International Union is that the most effective way 
in which I can serve the International Union is by 
continuing in my post as an officer in the Interna¬ 
tional Union. 

Since the interest of the International Union is up¬ 
permost in my mind, I have been confronted with the 
problem of resigning from the Communist party, of 
which I have been a member, to make it possible for 
me to sign the Taft-Hartley affidavit. I have decided 
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with the utmost reluctance and with a great sense of 
indignation, to take such a step. My resignation has 
now taken place, and, as a result, I have signed the 
affidavit. 

This has not been an easy step for me to take. Mem¬ 
bership in the Communist party has always meant 
that, as a member and official of the International 
Union, I could be a better trade-unionist; it has meant 
to me a call to greater effort in behalf of the Union 
as a solemn pledge to my fellow members that I 
would tight for their interests above all other inter¬ 
ests. 

The very premise of the Taft-Hartlev affidavit is 
a big lie, the same sort of lie that misled the peoples 
of Germany, Italy and Japan down the road to fas¬ 
cism. It is a big lie to say that a Communist 
trade unionist owes any higher loyalty than to 
his union. On the contrary, trade unions are 
an integral part of a Socialist society, the kind of 
society in which Communists believe. Therefore, I 
believe that good Communists are good trade union¬ 
ists. 

The biggest lie of all is to say that the Communist 
Party teaches or advocates the overthrow of the gov¬ 
ernment by force and violence. If I had believed this 
to be so I would not have joined the Communist 
Party. If I had later found it to be so I would never 
have remained in it. All the slanders by the cor¬ 
rupt press, all the FBI stool pigeons, and all the 
persecution of Communist workers will not make me 
believe it is so. I believe that when the majority! of 
the American people see clearly how rotten the foun¬ 
dation of the capitalist system is, they will insist 
on their right to change it through Democratic proces¬ 
ses, and all of the reactionary force and violence in 
the world will be unable to stop them. 

It is because I believe these things that I have 
fought the affidavit requirement of Taft-Hartley.; I 
believe it is a blot on American life; I believe under 
our Bill of Rights, for which our forefather’s fought, 
that an American has as much right to be a Com¬ 
munist as he has to be a Republican, a Democrat, a 
Jew, a Catholic, or an Elk or a Mason. Free vol- 
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untary association is the very cornerstone of the 
Democratic way of life. I have been a Communist 
because I want what all decent Americans want, a 
higher standard of living for all people, the ending 
of discrimination against Negroes. Mexican-Amer- 
icans, and all other minority groups. I want a peace¬ 
ful America in a peaceful world. Despite my resig¬ 
nation from the Communist Party, I will continue to 
fight for these goals with all the energy and sincerity 
at my command. 

I am also taking this step because I believe it is 
the one effective means of bringing home, not only 
to the membership of the International Union but to 
the people generally, the dastardly and unprece¬ 
dented requirement that a man yield up his political 
affiliations in order to make a government service 
available to the people he represents. This is a 
dangerously backward step in American political life 
which threatens all of our democratic institutions. 
Americans have the right to belong to the political 
party of their choice and trade union members have 
the right to choose their own leaders. Denial of these 
principles undermines democracy and gives comfort 
to the arrogant reactionaries who seek to put our 
country on the road to fascism. 

At the same time, I want to make it absolutely clear 
that my opinion continues to be that only a funda¬ 
mental change in the structure of our society, along 
the lines implied in the very words of the charter of 
our International, ‘Labour produces all wealth— 
wealth belongs to the producer thereof,’ can lead to 
the end of insecurity, discrimination, depressions and 
the danger of war. 

I am convinced that capitalistic greed is responsible 
for war and its attendant mass destruction and horror. 
I am convinced it is responsible for depressions, un¬ 
employment and the mass misery they generate. 
The present deepening depression, growing un¬ 
employment and the threat of war confirm my 
conviction that the only answer is Socialism. 

As a matter of fact, this Socialist concept has al¬ 
ways been the guiding principle for American work¬ 
ers. The struggle led by the great Eugene V. Debs, 
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the early fight for the 8-hour work day, the steel and 
packing struggles, led by Bill Foster, the stormy his¬ 
tory of the IWW were all influenced by Socialist 
ideals. 

As a member of our International Union I have 
always been proud of and have drawn strength from 
its basic, Socialist tradition. No other union in this 
country matches ours in its glorious working-class 
history. Our union, and its predecessor, the Western 
Federation of Miners, has carried on some of the most 
bitter and courageous struggles in the history of the 
labour movement. I have always been inspired by 
the fact that early leaders of this union were Social¬ 
istic in one form or another, that Bill Haywood also 
took the road to Communism and died not only as a 
great leader of the working class but as an honoured 
and respected Communist. 

Therefore, I want to make it crystal clear that my 
belief in Communism is consistent with what I be¬ 
lieve to be the best interests of the members of this 
Union and the American people generally, and that 
I am especially happy to be able constantly to remem¬ 
ber that it is consistent with the finest traditions of 
the International Union. 

I know that sooner or later we will turn this present 
shameful page in American life, that the rectionary 
offensive will be beaten back and that the American 
workers will again resume their march on the road to 
peace, progress and properitv. Particularly do I 
know that the day will come when loyalty oaths and 
affidavits will be a thing of the past, when the true 
test mil again be service to the people and for trade 
union leaders, service to their members. 

In the meantime, I am sure that every member of 
the International Union joins me in my pledge to fight 
to keep this International Union strong, to bend every 
effort to make it stronger, to continue to keep it on a 
progressive, militant course, and to do everything in 
my power to make life in our country happy, secure, 
prosperous and peaceful.” 
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12. That the following named persons are the duly- 
elected officers of the plaintiff, and occupy the offices in 
plaintiff set forth opposite their names:— 


John Clark 
Orville Larson 
Charles H. Wilson 
H. E. Travis 
William Mason 
C. D. Smothermon 
Raymond Dennis 
Alton Lawrence 
Albert Pezzati 
C. J. Powers 
Nels Thibault 


President 
Vice President 
Vice President 
Secretary-Treasurer 
Board Member, District 1 
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Each of them is now and has been for more than 
55 five years immediately last past members of said 
Communist Party. 

13. Intervener admits paragraphs 3 and 4 of the com¬ 
plaint. 

14. Intervener denies that on or about November 6th 
1953, or at any time prior or subsequent thereto, each of 
the officers of plaintiff duly filed with Board (N. L. R. B.), 
the affidavits required by section 9(h) of the Taft-Hartley 
Act, but on the contrary avers, that, by reason of the prem¬ 
ises, reference being had to paragraphs 2 to 12 inclusive 
hereof, each and every of all of the affidavits filed with 
said Board by the officers of said plaintiff were and are 
false and untrue. 

15. Intervener denies that plaintiff ever became eligible 
to avail itself of the processes of the Board but, on the 
contrary avers, by reason of the premises, reference being 
had to paragraphs 2 to 12 inclusive hereof, said plaintiff 
deceived and worked a fraud upon the Board and abused 
it’s processes in procuring whatever compliance status it 
now enjoys or has enjoyed. 

16. Intervener admits the first three lines of paragraph 
7 of said complaint, but denies all other allegations of 
said paragraph. 
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17. Intervener denies the allegations in paragraph 8 
of said complaint, admits the allegations of paragraph 9, 
and denies the allegations^ of paragraph 10 and each sub- 
paragraph thereof. 

18. Intervener is without information sufficient to form 
a belief as to all of the allegations in paragraphs 11 and 
12 of said complaint, except that intervener knows and 
admits that plaintiff is the charging party in N. L. R. B. 
case no. 13-CA-1441. 

19. As to the allegations in paragraphs 13 and 14 of 
said complaint, intervener avers, by reason of the prem¬ 
ises, reference being had to paragraphs 2 to 12 inclusive 
hereof, plaintiff has no right to avail itself of the proc¬ 
esses of said Board and employees and citizens of this 
Nation have no right to select, as their bargaining repre¬ 
sentatives, an organization of the character of plaintiff 
as averred herein. Plaintiff’s existence and it’s masque¬ 
rade as a labour union within the borders of any State in 
this Nation, is a threat and menace to the internal security 
of said State and Nation. Plaintiff is a notoriously Com¬ 
munist dominated union. It is an agency of the 

56 Communist Party, a conspiratorial and revolution¬ 
ary junta, organized to reach ends and use methods 
incompatible with our constitutional system. 

20. Intervener denies the argumentative allegations and 
conclusions of paragraphs 15 and 16 of the complaint. 

Second Defense 

By reason of the premises, reference being had to para¬ 
graphs 2 to 12 inclusive, and paragraph 19 hereof, plain¬ 
tiff is an illegal and subversive organization and it’s ex¬ 
istence within the borders of a State of this Nation ostens¬ 
ibly for the purposes of collective bargaining or otherwise 
impairs and is violative of the Federal guaranty to the 
States contained in Article IV Section 4 of the Constitu¬ 
tion of the United States. 
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Third Defense 

By reason of the premises, reference being had to para¬ 
graphs 2 to 12 inclusive and paragraphs 14, 15 and 19 
hereof, plaintiff is not in this Honorable Court of Equity 
with clean hands. 

Barnabas F. Sears 
One North La Salle Street 
Chicago 2, Illinois 

James M. Barnes 
1025 Connecticut Avenue, N. W. 
Washington 6, D. C. 

Attorneys for Intervener 
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Report From Subcommittee Investigating Communist 
Domination of Union Officials in Vital Defense In¬ 
dustry—International Union of Mine, Mill, and 
Smelter Workers. 

Hearings were held in Salt Lake City, Utah, on October 
6, 7, 8 and 9, 1952 respecting the Communist affiliation of 
the principal officers of the International Union of Mine, 
Mill, and Smelter Workers, a union which has organized 
approximately 100,000 Workers in the non-ferrous-metal 
mining and allied industries. 

The testimony taken at Salt Lake City is transmitted 
herewith, and its principal points are as follows : 

(1) The International Union of Mine, Mill, and Smelter 
Workers was in 1950 expelled from the Congress of Indus¬ 
trial Organizations because the policies of the union were 
“consistently directed toward the achievement of the pro¬ 
gram and the purposes of the Communist Party rather than 
the objectives and policies set forth in the CIO consti¬ 
tution.^ 
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Mr. Stanley H. Ruttenberg, director of education and re¬ 
search, Congress of Industrial Organizations, testified that 
the International Union of Mine, Mill, and Smelter Workers 
“was led and dominated by those indiivduals who are sym¬ 
pathetic to the position of the Communist Party.” 

(2) The two principal officers of the International Union 
of Mine, Mill and Smelter Workers and John Clark, presi¬ 
dent, and Maurice Travis, the secretary-treasurer. Testi¬ 
mony was received to the effect that Maurice Travis is the 
dominating figure in this union although he is surrounded 
by lesser officials, some of whom were called as witnesses, 
and refused to answer questions concerning their Commu¬ 
nist Party membership, affiliations, or activities. 

(3) A former official of the International Union of Mine, 
Mill, and Smelter Workers, Kenneth Eckert, testified with 
respect to the Communist Party membership of Maurice 
Travis and other union officials. In addition, other testi¬ 
mony was taken concerning the Communist Party member¬ 
ship of Travis and other union officers. 

58 Mr. Eckert furnished, in his testimony, instances 
in which the Communist Party fraction of the union 
made and dictated policies which later emerged as union 
policy: 

Question: So that then a small number of Communists, 
even four, even the steering committee, could commit a 
union of 100,000 members to a program which they, the four 
Communists, or a few more Communists, originated. 

Mr. Eckert. It not only could but did, and does, obviously. 
• #•#•##*## 

Question. Then, irrespective of the various channels 
through which this program went, it started with the Com¬ 
munist Party and crystallized as doctrine for a program of 
the union as whole; is that right? 

Mr. Eckert. That is correct. 

• #•#•##•## 

Question. Then you had, as the end result, the convention 
adopting a program which originated with a small number 
of people who were Communist Party members and was 
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later adopted as the program of over 100,000 members; is 
that essentially correct? 

Mr. Eckert. That is correct. 

• *•#•##•** 

Mr. Eckert and other witnesses testified to the effect that 
the overwhelming maojrity of the members of the Inter¬ 
national Union of Mine, Mill, and Smelter Workers were 
not Communists. Mr. Eckert estimated that the actual 
Communist Party membership in the union never averaged 
even 1 percent of the total union membership. 

(4) Mr. Eckert testified that he had known Maurice 
Travis as a member of the Communist Party: 

Question. Do you know Maurice Travis? 

Mr. Eckert. Yes. 

Question. Do you know Maurice Travis as a member of 
the Communist Party? 

Mr. Eckert. Yes. 

Question. Have you attended Communist Party meetings 
with Maurice Travis? 

Mr. Eckert. I have attended many party meetings with 
Maurice Travis. 

The Statements of Maurice Travis when a witness before 
the subcommittee offer an abrupt contrast: 

59 Question. Are you, at the present time, a member 
of the Communist Party? 

Mr. Travis. I refuse to answer that question on the same 
grounds. 

On August 15,1949, the organ of the International Union 
of Mine, Mill, and Smelter Workers, which was called the 
Union, printed on page 3 an article bearing the byline of 
Maurice Travis. This article, in substance, was an apology 
by Travis for resigning from the Communist Party in order 
to comply with the non-Communist-affidavit provisions of 
the Labor Management Relations Act of 1947. Mr. Travis 
was interrogated concerning this article, after he refused 
to acknowledge that he had written it, or that he had it pre¬ 
pared for his signature, as follows: 

Question. I quote you the following paragraph from this 
article to which we have been alluding: * ‘Membership in 
the Communist Party has always meant to me, as a member 
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and officer of the international union, that I could be a bet¬ 
ter trade-unionist.’ ’ 

Will you kindly explain to the subcommittee why it is 
possible for you to be a better trade-unionist as a Commu¬ 
nist than as a non-Communist. 

Mr. Travis. I refuse to answer that question on the same 
grounds. 

• **####### 

Question. I quote the following sentence from the same 
article: “The biggest lie of all is to say that the Communist 
Party teaches or advocates the overthrow of the Govern¬ 
ment by force and violence.” Are those your present senti¬ 
ments, and do you now believe that the Communist Party, 
U. S. A., does not conspire to overthrow this Government 
by force and violence? 

Mr. Travis. I refuse to answer that question on the same 
grounds. 

• # • # * # * • # # 

Question. I quote you the following sentence from fhe 
same article: “I believe under our Bill of Rights, for which 
our fore-fathers fought, that an American has as much 
right to be a Communist as he has to be a Republican, a 
Democrat, a Jew, a Catholic, or a Mason.” Is it still your 
opinion that a citizen of this Nation has as much right to 
be a Communist as he has to be a Republican, a Democrat, 
a Jew, a Catholic, or a Mason? 

Mr. Travis. I refuse to answer that question on the same 
grounds, and I might say that I am going to refuse to an¬ 
swer any questions about this alleged statement, on the 
same grounds, if it will save time. 

60 Travis also refused to acknowledge execution of 
two affidavits in compliance with the non-Communist 
provisions of the Labor Management Relations Act of 1947, 
even after photostatic copies of these affidavits were laid 
before him. He also declined to answer a long series of 
questions dealing with his Communist Party activities from 
the early 1940’s forward, and would not acknowledge a let¬ 
ter bearing his name which he had addressed to William 
Schneiderman, which letter is reproduced in the body of the 
testimony. ! 
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Mr. Eckert testified with respect to John Clark as follows: 

Question. Do you know John Clark as a person who has 
collaborated with known members of the Communist Party 
to further the aims of these known members of the Com¬ 
munist Party? 

Mr. Eckert. Yes. 

Mr. Eckert. Well, in my opinion, the president of the 
union, John Clark, is for all purposes a Communist, who 
follows the Communist Party line. * * * I know that it 
would be impossible for John Clark to break away from 
the Communists and Mine, Mill, and Smelter Workers with¬ 
out them doing the kind of hatchet job on him of character 
assassination that they have done on every individual who 
has exercised his right to break his affiliations with the 
Communists in that union and other unions. 

John Clark, present president of the International Union 
of Mine, Mill, and Smelter Workers, followed the same pat¬ 
tern as did Travis in his refusal to answer questions con¬ 
cerning his Communist Party background. 

Question. Are you now a member of the Communist 
Party, Mr. Clark? 

Mr. Clark (confers with counsel). I am going to claim the 
privilege under the law that it gives me the right not to 
answer that question. 

• *•*•**•#* 

Question. Have you attended some Communist Party 
meetings with Mr. Travis? 

Mr. Clark. I again take refuge under the law, the fifth 
amendment, and refuse to answer that question. 

Mr. Clark also refused to acknowledge photostatic copies 
of affidavits of non-Communist membership which he had 
filed with the National Labor Relations Board, when those 
copies were laid before him. 

61 The chairman of the subcommittee asked Mr. Clark 
the following question: 

Question. Does your organization collaborate with the 
Communist Party on labor matters? 

Mr. Clark. I would like to take the privilege under that 
type of question, Mr. Chairman. 


\ 

I 
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Mr. Clark testified that it would be his £uty to report to 
the membership of the union any individual who was in the 
pay of an employer and reporting back to that employer on 
union activities. He also testified that it would be his duty 
to notify the union if a member of the union were in the pay 
of the Congress of Industrial Organizations and reporting 
back to the Congress of Industrial Organizations on activi¬ 
ties of the International Union of Mine, Mill, and Smelter 
Workers. However, Mr. Clark declined to say that it would 
be his duty to warn the union of a member who was, as a 
member of the Communist Party, reporting to the Com¬ 
munist Party on union activities. 

(5) Other former officers and officials of the International 
Union of Mine, Mill, and Smelter Workers testified with 
respect to the Communist Party infiltration into and con¬ 
trol of the union. 

Mr. Homer Wilson, a former vice president of the union, 
testified that the Communist Party actually dominated and 
made the decisions for the International Union of Mine, 
Mill, and Smelter Workers. Ralph Rasmussen, a former 
member of the executive board of the union, cited numerous 
conversations he had with other union officials who were 
then members of the Communist Party. Mr. Rasmussen 
also testified that he was solicited to join the Communist 
Party by a union official. 

(6) A former member of the Communist Party, Mr. Har¬ 
vey Matusow, testified that while he was in attendance at 
the San Cristobal Valley Ranch in New Mexico he was told 
by an international representative of the International 

Union of Mine, Mill, and Smelter Workers that 
62 Communist elements in the union sought to give aid 
and comfort to the Communist forces facing United 
States troops in Korea by an attempt to curtail copper 
production in this country. The individual with whom Mr. 
Matusow had the conversation was one Clinton Jencks, alsb 
a witness. Mr. Jencks declined to answer questions con¬ 
cerning his Communist Party affiliation but did admit that 
he had been a member of the union only 6 months before 
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he was a paid union official. Jencks refused to comment on 
the testimony of Mr. Matusow and would not admit having 
met Mr. Matusow. 

(7) Another union official identified as a Communist by 
Mr. Eckert was Graham Dolan. Mr. Dolan indicated that 
he worked on special assignments for four international 
officials of the union, including John Clark and Maurice 
Travis. Dolan, who has never worked in an industry or¬ 
ganized by the International Union of Mine, Mill, and 
Smelter Workers, declined to answer questions concerning 
his Communist Party affiliation. The theme of Dolan’s 
testimony is accurately reflected in the following exchange: 

Question. Do you think the Soviet Union has a right to 
maintain espionage apparatuses within this country. 

(Mr. Dolan confers with counsel.) 

Mr. Dolan. I would like to claim the privilege of the fifth 
amendment on that question, sir. 

Question. Do you resent the fact that the Soviet Union 
has or does maintain espionage apparatuses within the 
United States? 

Mr. Dolan. I decline to answer that question on the 
grounds of the privilege afforded me by the fifth amend¬ 
ment. 

(8) Other union officials who refused to answer questions 
concerning Communist Party affiliations were Herman 
Clott, Washington representative; Orville Larson, inter¬ 
national vice president; Albert Skinner, international rep¬ 
resentative; Roderick Holmgren, assistant editor of the 
union organ; Rudolph W. Hanson, international represent¬ 
ative; Nathen Witt, counsel; and Jack Blackwell, union 
member. 

63 Comments and Recommendations. 

It should be a matter of deep and continuing concern to 
all patriotic citizens that the International Union of Mine, 
Mill and Smelter Workers, which operates in an industry so 
vital to the security of their Nation, is controlled by officers 
who have been identified under oath as Communists, and 
will not deny their membership in the Communist Party. 
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The testimony is clear that the overwhelming majority 
of this union is not Communist, and the subcommittee ex¬ 
presses the hope that the rank and file of this membership 
will forthwith rid itself of its present leadership. 

The subcommittee recommends that attention be given to 
perfecting legislation similar to the bill (S. 2548) of the 
Eighty-second Congress introduced by Senator Pat McCar- 
ran, Democrat, Nevada. This legislation should preclude 
a member of a Communist organization from holding office 
in or being employed by any labor organization. It should 
also permit the discharge by employers of persons who are 
members of organizations designated as subversive by the 
Attorney General of the United States. 

The subcommittee also recommends that a copy of these 
proceedings be transmitted to the Attorney General for his 
consideration in conjunction with prosecution for perjury in 
connection with the signing of non-Communist affidavits re¬ 
quired by the Labor Management Relations Act of 1947 by 
those officers named as Communists by witnesses before 
the subcommittee. 

Pat McCarran, Chairman, 
James 0. Eastland, 

Arthur V. Watkins. 

#*###*##*# 

68 Filed March 16, 1954 

Response of Defendants to Motion for Leave to Intervene. 

Come now defendants herein, by their attorneys, and 
respond as follows to the Motion for Leave to Intervene 
filed by Precision Scientific Company. 

1. Precision Scientific Company, applicant for interven¬ 
tion, is an employer involved in an unfair labor practice 
proceeding pending before the Board (Case No. 13-CA- 
1441), which gave rise to the Board administrative investi¬ 
gation which plaintiff here seeks to enjoin. Thus, the 
Company refused to bargain with plaintiff on the ground 
that its Board certification as majority representative of 
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Precision’s employees was invalidated by virtue, inter alia, 
of the acknowledged falsity of the non-Comnranist affi¬ 
davits filed by plaintiff’s secretary-treasurer, Maurice 
Travis. Plaintiff thereupon instituted unfair labor prac¬ 
tice proceedings under the National Labor Relations Act 
against Precision, and, in the course thereof, the Board, 
after duly considering the Company’s contention, con¬ 
cluded that an independent administrative investigation 
into certain circumstances surrounding the filing of the 
Travis affidavits was warranted. Accordingly the Board 
directed the hearing whose propriety is questioned in this 
suit. (See Exhibit A attached to complaint.) 

69 2. The Company seeks to intervene as a party 

defendant for the purpose of showing that plaintiff 
is not a labor organization but really “a Communist- 
dominated organization masquerading as a labor union.” 
It asserts that this issue is germane to the matters raised 
in the main action, in that, if it be established that plain¬ 
tiff is merely an arm of the Communist Party, it follows, 
inter alia, that plaintiff is not entitled to enjoy benefits 
under the Act, and any benefits thus far obtained there¬ 
under have been procured by fraud. Either circumstance, 
the Company concludes, would be sufficient to deprive 
plaintiff of standing to obtain equitable relief in this pro¬ 
ceeding. (Motion To Intervene, pars. 2(a)-(f).) 

The Company further asserts that it has a right to raise 
this issue by intervention because it may be found by 
the decree herein. That is, if the Board were enjoined 
as plaintiff prays, it is likely that the Board would com¬ 
pel the Company—without affording it an opportunity to 
establish its contention—to bargain with plaintiff. (Mo¬ 
tion To Intervene, pars. 1, 4, 6.) 

3. The Board agrees with the Company that the ques¬ 
tion of whether plaintiff is a Communist-dominated or- 
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ganization is one of “grave public interest affecting the 
internal security of this Nation” (Motion To Intervene, 
par. 2(e)). Indeed, in recognition of the serious impact 
on commerce of Communism in labor unions, the Board— 
as its litigational history in this very Court demonstrates 
(Board’s Points and Authorities, pp. 6-9)—has made 
every effort to alleviate this menace, insofar as the powers 
conferred upon it by the Act have enabled it to do so. 

However, in our view, this case merely presents the 
relatively narrow issue of whether the Board has power 
to inquire into the sufficiency of a union officer’s non- 
Communist affidavit when it has reason to believe that 
the officer himself has admitted its falsity and that the 
union membership was aware of this admission. 

Nor do we believe that the Company would be bound 
by any judgment entered herein. For, even were the 
Board enjoined, the Company still has available, in the 
unfair labor practice proceeding pending before 
70 the Board, its contention that plaintiff is not a 
labor organization within the meaning of the Act, 
and, should the Board reject this contention, the Com¬ 
pany may obtain review of that ruling in the appropriate 
Court of Appeals pursuant to Section 10(f) of the Act 

4. Although we submit that the issue which the Com¬ 
pany seeks to interject thus appears to be irrelevant to 
whether, in this case, the Board has exceeded its powers 
under the Act, this Court, of course, has broad discretion 
—quite apart from the Act—to withhold or grant equitable 
relief. It may be that legal authority would warrant the 
Court in viewing the issue of whether plaintiff has con¬ 
cealed its true identity as an arm of the Communist 
Party as relevant to this general consideration, and hence 
in concluding that such issue is cognizable in this pro- 
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ceeding. In this event, the Board would cooperate as fully 
as possible. 

Respectfully submitted, 

George J. Bott, 

General Counsel, 

David P. Findling, 

Associate General Counsel, 

A. Norman Somers, 

Assistant General Counsel, 

Arnold Ordman, 

Morton J. Come, 

Rose Mary Felipowicz, 

Attorneys, National Labor 
Relations Board, 

Washington, D. C. 


Dated March 16, 1954. 
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QUESTIONS PRESENTED 

1. Whether the National Labor Relations Board is 
authorized to conduct an investigation to determine if 
affidavits filed under section 9(h) of the National Labor 
Relations Act, as amended, were false and known to be 
false to the knowledge of the membership of the union 
on whose behalf they were filed. 

2. Whether the Board has the authority described in 1 
even though there exists no reasonable cause for belief 
that the affidavits were false or that the union membership 
had knowledge of any falsity. 

3. Whether the Board is authorized to cancel the current 
compliance status of a union under the Act if it finds that 
a 9(h) affidavit which is no longer a basis for the union’s 
current compliance status was false to the knowledge of 
the union membership. 

4. Whether a union’s complaint stated a cause of action 
for enjoining the Board from conducting an investigation 
as described in 2 and predicated on an assertion of the 
authority described in 3, when the Board’s investigation 
threatened irreparable injury to the union and its member¬ 
ship, and the Board had arbitrarily predetermined the 
results of its investigation. 

5. Whether on a showing of the facts stated in 4, it was 
an abuse of discretion for the District Court to deny the 
union’s motion for a preliminary injunction. 
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Guy Farmer, et al., as Members of and Constituting the 
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District of Columbia 


BRIEF FOR APPELLANT x 


JURISDICTION 

This is an appeal from an order of the District Court 
(J.A. 31) which denied appellant’s motion for a preliminary 
injunction and dismissed appellant’s complaint. 1 Juris¬ 
diction below arose under D. C. Code, sections 11-305 and 
11-306 ; 28 U.S. Code, section 1331; section 10 of the 
Administrative Procedure Act, 5 U.S. Code, section 1009; 

i The order also denied a motion by Precision Scientific Company for leave 
to intervene as a party-defendant. Precision has appealed that portion of 
the order in No. 12,226. By leave of Court, a single Joint Appendix has 
been filed for the two appeals. 





and the federal declaratory judgment act, 28 U.S. Code, 
sections 2201 and 2202. Jurisdiction of this Court is con¬ 
ferred by 28 U.S. Code, sections 1291 and 1292(c). 

STATEMENT OF THE CASE 

Section 9(h) of the National Labor Relations Act pro¬ 
vides that a labor organization may not have access to 
the processes of the National Labor Relations Board unless 
each of its officers has filed within the preceding twelve 
months an affidavit that he is not a member of, or affiliated 
with, the Communist Party, and that he does not believe in, 
and is not a member of or supports, any organization that 
believes in or teaches the overthrow of the United States 
government by force or by any illegal or unconstitutional 
methods. 

The appellant (hereinafter called the Union) is a labor 
union having a membership of about 100,000 workers in the 
non-ferrous metals and related industries in various parts 
of the United States and Canada. It has collective bar¬ 
gaining relationships with hundreds of employers and is 
a party to contracts with these employers covering more 
than 100,000 employees. (J.A. 2,14). The Union’s current 
compliance status under section 9(h) of the Act is based 
on affidavits of its officers filed with the National Labor 
Relations Board in November, 1953. (J.A. 3, 17). 

On February 4, 1954, the Board (whose members are 
the appellees herein) issued an order (J.A. 8-12) directing 
that an “administrative investigation” be conducted with 
reference to 9(h) affidavits executed by Maurice E. Travis, 
secretary-treasurer of appellant, on August 4, 1949, De¬ 
cember 20, 1949, December 12, 1950, November 8, 1951, 
December 19,1951, December 3,1952, and November 6,1953, 
and filed with the Board. The order states that it was 
alleged by Precision Scientific Company, an employer 
charged with unfair labor practices in a case before 
the Board, “that said affidavits were false for the 
reason, inter alia, that the said Maurice E. Travis 
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stated, in an article published under date of August 
15, 1949, in The Union, a newspaper published by 
and distributed to the members of the said Union, that 
he had resigned from the Communist Party to make it 
possible for him to execute an affidavit as aforesaid, but 
he nevertheless continued to believe in the principles of 
Communism and the Communist Party. , ’ (J.A. 10). The 
order then states that the Board is “of the opinion that 
the said allegation if true would establish that the said 
affidavits were and are admittedly false, that the member¬ 
ship of the said Union was and is aware of the falsity of 
the said affidavits”, and that such findings would require 
rejection of the affidavits and a determination that the 
Union has not been, and is not now, in compliance with 
the filing requirements of section 9(h). (J.A. 10). 

Accordingly the order directs that an “administrative 
investigation” be conducted to determine whether the 
Travis affidavits should be rejected, whether the letters of 
compliance issued to the Union should be revoked, and 
whether the Board should determine that the Union is not 
now, and has not during the period covered by said letters 
of compliance, been in compliance with the filing require¬ 
ments of section 9(h) of the Act. The order also provides 
that as part of the administrative investigation, a hearing 
shall be held to receive evidence as to whether Travis has 
admitted that his affidavits were false, and whether the 
membership of the Union “was aware that such affidavits 
were false.” (J.A. 11). 

On February 8, 1954, the Union filed a motion with the 
Board requesting withdrawal of the Board’s order, or, 
in the alternative, an opportunity to argue the motion 
before the Board (J.A. 12-15). On February 26, the Board 
denied the motion without prejudice to the Union’s right 
to renew it upon the conclusion of the administrative 
hearing provided in the Board’s order (J.A. 32). 

The Board filed in the court below the Travis statement, 
referred to in its order, as it appeared in the Union’s 
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newspaper, The Union, for August 15, 1949. (J.A. 22-26). 
The Board’s order is correct in asserting that Travis stated 
therein that he resigned his membership from the Com¬ 
munist Party in order that he might be able to sign a 
9(h) affidavit. In other respects, however, the order’s 
description of the statement suppresses its true purport. 
For though the statement makes it clear that Travis re¬ 
tained his belief in Communism, it does so only after first 
explaining what Communism means to Travis, which 
includes an express disavowal that Communism or the 
Communist party believes in or advocates the overthrow 
of the government by force and violence. (J.A. 23). 

On March 2, 1954, the Union filed its complaint seeking 
a declaratory judgment that the Board had no authority 
to conduct the investigation projected by its order and an 
injunction to restrain the investigation. The complaint 
alleged that the Board’s order was causing, and threaten¬ 
ing to cause further, irreparable injury to the Union and 
its membership. It alleged that the order, by beclouding the 
Union’s compliance status under the Act, severely handi¬ 
capped the Union in competing with rival unions in elec¬ 
tions for collective bargaining representatives and in en¬ 
gaging in effective collective bargaining with employers. 
(J.A. 2-9). 

The Union also filed a motion for a preliminary injunc¬ 
tion. (J.A. 13). Affidavits in support of the motion 
amplified and showed in detail the manner in which the 
Board’s order was injuring and threatening the Union 
along the lines already stated. (J.A. 14-21, 26-27). 

Precision Scientific Company moved to intervene as a 
party defendant. (J.A. 33). 

The District Court denied the motion for preliminary 
injunction and, on motion of the Board, dismissed the 
complaint. (J.A. 31). In the same order, the District 
Court denied Precision’s motion to intervene. (J.A. 31). 
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STATUTE INVOLVED 

Section 9(h) of the National Labor Relations Act, as 
amended, 61 Stat. 146, 29 U.S. Code, sec. 159(h), provides: 

‘‘No investigation shall be made by the Board of 
any question affecting commerce concerning the repre¬ 
sentation of employees, raised by a labor organization 
under subsection (c) of this section, and no complaint 
shall be issued pursuant to a charge made by a labor 
organization under subsection (b) of section 10, unless 
there is on file with the Board an affidavit executed 
contemporaneously or within the preceding twelve- 
month period by each officer of such labor organization 
and the officers of any national or international labor 
organization of which it is an affiliate or constituent 
unit that he is not a member of the Communist Party 
or affiliated with such party, and that he does not 
believe in, and is not a member of or supports any 
organization that believes in or teaches, the over¬ 
throw of the United States Government by force or 
by any illegal or unconstitutional methods. The pro¬ 
visions of section 35 A of the Criminal Code shall be 
applicable in respect to such affidavits.’’ 

STATEMENT OF POINTS 

1. The court below erred in dismissing the complaint. 


2. The court below erred in denying the motion for pre¬ 
liminary injunction. 


SUMMARY OF ARGUMENT 


I. 

A. The recent decision of this Court in Farmer v. United 
Electrical, Radio & Machine Workers of America, 211 F. 2d 
36, cert. den. April 12,1954, establishes that the Board has 
no power to inquire into the truthfulness of section 9(h) 
affidavits or to deprive a labor union of its compliance 
status under the National Labor Relations Act on a Board 
finding that a 9(h) affidavit was false. 
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B. The Board in this case has attempted to exploit the 
question “left open” in the XJnited Electrical Workers 
opinion—whether the decompliance power exists in the 
Board if the union membership was aware of the falsity 
of a 9(h) affidavit filed by a union official. 

The “open question” must, as will later appear, be re¬ 
solved against the Board, but in any case it is not present 
here. For the question must be open only if there exists 
cause for a belief by the Board that the union membership 
had the awareness of a false affidavit. Otherwise the limi¬ 
tation on the Board recognized by the United Electrical 
Workers decision is meaningless. 

The Board seeks to extract membership awareness from 
the Travis statement. However, this is palpably a pretext 
and cannot supply cause for the projected investigation. 
The Travis statement is consistent with his affidavits, since 
it states that he is not a member of the Communist Party 
and does not, and never did, believe in advocating the vio¬ 
lent overthrow of the government. The Board cannot ra¬ 
tionally conclude that this statement admits the oposite 
of what it says, and still less that it gave notice to the union 
membership that the opposite was meant. 

It was also irrational for the Board to conclude that a 
statement which appeared in August 1949 could possibly 
inform union members of the falsity of an affidavit exe¬ 
cuted four years later and dealing only with the situation 
on the later date. 

The Board’s order also makes the irrational conclusion 
that the 100,000 current union members are familiar with 
the Travis statement because it was published in the Au¬ 
gust 1949 issue of the Union’s paper. 

Finally, the Board’s order predetermines the result of 
the investigation, since it expressly finds, before the Union 
has had a hearing, (a) that Travis’ statement is an admis¬ 
sion that his affidavits were false (although the statement 
is to the contrary), and (b) that if this statement appeared 
in the August 1949 issue of the Union’s paper, then the 
present union membership is aware that the Travis affi- 
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davits, including the one executed in and relating to No¬ 
vember 1953, were false. 

The court below made no finding that the Board had 
cause to suspect that the Union’s members were aware of 
the falsity of any affidavit, nor could such a finding have 
been made. 

C. Leaving aside the fact that the Board’s assertion of 
a desire to investigate the knowledge of the Union’s mem¬ 
bers is a pretext, nevertheless the Board has no power to 
investigate whether a 9(h) affidavit is false to the knowl¬ 
edge of the union membership or to cancel a union’s com¬ 
pliance status on finding awareness of the members. The 
reasons which led to the holding in the United Electrical 
Workers case apply equally where membership awareness 
is charged. The legislative history shows that Congress 
intended the Board to have only a ministerial role with 
regard to 9(h) affidavits. The Congressional reasoning— 
that the Board’s time should not be occupied with such 
matters—applies at least as strongly where membership 
awareness is charged. And it would be anomalous for th$ 
Board to acquire the power to investigate the verity of 
9(h) affidavits merely by expanding the scope of its in¬ 
tended investigation. The Act contemplates that the only 
sanction for false 9(h) affidavits would be criminal prose¬ 
cution. 

Section 9(a) of the Administrative Procedure Act rein- 
x forces the case against the Board’s authority, since it re¬ 
quires that a genuine statutory source must be found for 
administrative powers and sanctions. No such source ex¬ 
ists to give the Board the powers claimed here. 


Taking as established that the Board’s order is ultra 
vires, it is clear that the complaint alleges a claim for the 
granting of declaratory and injunctive relief. Irreparable 
injury was adequately pleaded. Under the circumstances, 
exhaustion of the administrative remedy was not required, 
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any more than in the United Electrical Workers case. An 
administrative remedy need not he exhausted at a cost of 
irreparable injury to constitutionally protected interests, 
or where, as here, the administrative procedure is inade¬ 
quate or prejudged, or if the agency altogether lacks power 
in the field in which it seeks to function. 

m. 

The court below denied a preliminary injunction pri¬ 
marily on the mistaken view that the Board had the au¬ 
thority to conduct the projected investigation. Since the 
Board clearly has no such authority, and in view of the 
adequate showing of injury to the appellant, a preliminary 
injunction should have been granted. 

ARGUMENT 

I. THE BOARD'S ORDER IS IN EXCESS OF ITS AUTHORITY 

A. The Board Has No Power to Investigate the Truth or 
Falsity of 9(h) Affidavits. 

It is settled by decision of this Court, review of which 
was denied by the Supreme Court, that the Board has 
no power to inquire into the truthfulness of section 9(h) 
affidavits or to deprive a labor union of its compliance 
status on a Board finding that a 9(h) affidavit was false. 
Such is the holding of Farmer v. United Electrical, Radio 
<& Machine Workers of America, App. D.C. , 211 
F. 2d 36, cert, denied April 12, 1954, No. 597, Oct. Term, 
1953. 

Even more recently the United Electrical Workers case 
was relied on by this Court in deciding Aerovox v. National 
Labor Relations Board, No. 11,811, January 28, 1954, and 
in an order in No. 12,016, entered on December 28, 1954, 
denying the Board a stay of a preliminary injunction 
entered against it in International Fur & Leather Workers 
Union v. Farmer, 117 F. Supp. 35. The last-cited case 
held that the Board was not empowered to deprive a union 
of its compliance status on grounds of falsity of a 9(h) 
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affidavit. The Board petitioned for certiorari, without 
awaiting decision of this Court, and its petition was denied 
on April 12, 1954, No. 598, Oct. Term, 1953. 

B. The Board Did Not Acquire the Power to Investigate the 
Truth of 9(h) Affidavits by Virtue of Its Assertion, Unsup¬ 
ported by Cause, of a Desire to Investigate the Knowledge 
of the Union's Membership. 

This case represents the third attempt by the Board to 
usurp the decompliance power, withheld from it by Con¬ 
gress. For some time after section 9(h) was added to 
the National Labor Relations Act by the Taft-Hartley Act, 
the Board consistently recognized that under the scheme 
of the statute its duties with regard to 9(h) affidavits were 
ministerial only and it had no power to inquire into their 
truth. See United Electrical, Radio & Machine Workers' 
v. Herzog, 110 F. Supp. 220, 221, and cases and materials 
cited to this Court in the appellee’s brief in the United 
Electrical Workers case, supra, Nos. 11,727—11,729. 

The Board’s assertion of power to investigate the truth 
of 9(h) affidavits and to revoke a union’s compliance status 
on a finding of falsity, was enjoined in the United Elec¬ 
trical Workers case. When the Board tried a second 
experiment in this area, it was enjoined in the International 
Fur d Leather Workers case, supra. In both cases, the 
Supreme Court denied review. 

The Board’s urge to assert the decompliance power still 
continues. 2 In its third attempt in this area, the present 

2 This urge was demonstrated anew only two weeks before the Board issued 
the order involved in this case. The chairman of the Board stated in a 
public speech that although the Board had met “some stunning legal set¬ 
backs’ ’ in its effort to exercise this power, and had twice been enjoined by 
the courts, “we have not given up, and we will not admit of defeat until 
every legal remedy has been exhausted and we are told by the highest court 
in the land that we have no authority in this field.” Board press release 
of remarks by chairman Guy Farmer, before Joint Conference of the Indus¬ 
trial Relations Committee of the Edison Electric Institute, The Southeastern 
Electric Exchange, and The Southwestern Personnel Group, New Orleans, 
La., Jan. 21, 1954. i 
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case, the Board has attempted to exploit the following 
passage in this Court’s opinion in the United Electrical 
Workers case (211 F. 2d at 39): 

“We need not decide whether the union would be 
barred from the Act’s benefits if its membership was 
aware of the alleged falsity of the affidavit. The Board 
makes no claim of such awareness here.” 

Aiming at this passage, the Board’s order directs an 
investigation not merely of the truth of the Travis affi¬ 
davits, but also whether they were false to the knowledge 
of the union membership. It was on this ground that the 
court below held that the United Electrical Workers deci¬ 
sion was not controlling and that the investigation was 
within the Board’s power. (J.A. 30). 

As we later show, the question left open in the United 
Electrical Workers case must be decided adversely to the 
Board on principle and under the statutory scheme. But 
leaving this aside for the moment, it must certainly be 
true that the question w r as left open only in a situation in 
wdiich the Board had reasonable cause to believe that the 
union membership had the guilty knowledge. Otherwise, 
the limitation on the Board’s authority, recognized in the 
United Electrical Workers case, is no limitation at all, 
for the Board can escape the restriction on its investigatory 
powder merely by arbitrarily asserting a desire to expand 
its investigation into the knowledge of the union mem¬ 
bership. 

In the present case it is plain that the Board’s assertion 
of power is not within the area left open in the United 
Electrical Workers decision. For it clearly appears that 
the Board did not have cause to believe that the Union’s 
membership had guilty knowledge, but instead had cause 
to believe the contrary. This circumstance appears from 
the following facts: 

1. The Travis statement, introduced into the proceeding 
below by the Board itself, is completely consistent with 
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his 9(h) affidavits. The statement asserts that Travis is 
not a member of the Communist Party, having resigned 
his membership therein, and that he does not, and never 
did, believe in the violent overthrow of the government. 
(J.A. 23). The Board may not believe Travis’ statements 
to this effect, but it can not rationally and honestly con¬ 
clude either that they admit the contrary of what they say 
or that union members could have acquired from this 
statement the knowledge that precisely the opposite was 
meant. Nevertheless, the Board’s order asserts the 
irrational conclusions. (J.A. 10). 

2. The Travis statement appeared in the Union’s news¬ 
paper of August 15, 1949. (J.A. 22). Even if, by some 

magic, the statement gave notice to the union members 
that it meant the opposite of what it said, it cannot be 
rationally and honestly concluded that a statement made in 
August, 1949, would prove to the union members the falsity 
of an affidavit made four years later, on November 6, 
1953, and dealing only with the situation on that date. 
It is only this latter affidavit whose truthfulness is of con¬ 
sequence to the union’s compliance status, since earlier 
affidavits are functus officio under the Act so far as that 
status is concerned. Yet the Board’s order reaches the 
conclusion that the union membership must have known 
that Travis’ 1953 affidavit was false because of the state¬ 
ment made by Travis in August, 1949. (J.A. 10). 

3. The Board’s order also makes the irrational and 
absurd conclusion that the 100,000 current union members 
are familiar with the Travis statement because it was pub¬ 
lished in the August 1949 issue of the Union’s paper. 
(J.A. 10). 

4. Although the Board’s order directs an investigation, 
it makes findings which predetermine the matters pur¬ 
portedly to be investigated. Thus the Board expressly 
found in its order, before the Union had an opportunity 
to be heard: (a) that if Travis made the statement attrib- 
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uted to him (and which denied Communist Party member¬ 
ship and belief in violent overthrow of the government), 
this was an admission that his affidavits, including an 
affidavit made four years after the statement, were false; 
and (b) that if the statement was published in August 
1949 in the Union’s newspaper, then the present union 
membership is aware that the Travis affidavits, including 
the one executed in November 1953, are false. 3 

It is significant that the court below made no finding that 
there existed any probable cause for a belief that the 
union membership had guilty knowledge. The court merely 
found that the Board seeks to determine whether such 
knowledge existed. (J.A. 30). Indeed, the court below re¬ 
fused to find there was reason to believe that guilty knowl¬ 
edge existed on the part of the membership. The proposed 
order as submitted by the Board recited that the Board 
“has reasonable grounds for . . . claiming” that guilty 
knowledge existed on the part of the Union’s membership. 
The District judge, however, struck out this passage before 
signing the order. (Tr. 34.) 

We insist that the naked finding that the Board seeks 
to investigate the knowledge of the union membership is 
not sufficient to bring the case within the question left 
open in the United Electrical Workers case. At a minimum, 
the question is open only if there exists probable cause 
for believing that the union membership had guilty knowl¬ 
edge. No finding to that effect was made, nor could it have 
been made on the facts of this case. On the contrary, it 
is abundantly clear that the Board’s order represents a 
devious and dishonest attempt to usurp the power to in¬ 
vestigate the truth of 9(h) affidavits, and that its 
assertion of intention to investigate the knowledge of the 

3 The Board’s order expressly finds that the allegations concerning Travis ’ 
statement in the Union’s newspaper, “if true would establish that the said 
affidavits were and are admittedly false, that the membership of the said 
Union was and is aware of the falsity of the said affidavits, and that the 
processes of the Board have thereby been and are thereby being abused.” 
(J.A. 10). 
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union membership is a spurious cover. What is more, the 
dishonesty consists of more than an attempt to hide the 
ultra-vires nature of the investigation, for the Board has 
also tied itself into knots and predetermined its investiga¬ 
tion, in order to remove the Union’s decompliance status 
on invented and irrational grounds. 

C. The Board Has No Power to Investigate Whether 9(h) 
Affidavits Are False to the Knowledge of the Union Mem¬ 
bership. 

Passing by the fact that the Board’s assertion in this 
case of a desire to investigate the knowledge of the Union’s 
membership is a palpable pretext, it is nevertheless true 
that the question left open in the United Electrical Workers 
case must be answered adversely to the power of the Board. 
The Board does not have power to investigate whether 
9(h) affidavits are false to the knowledge of the union 
membership, and from this it follows that the Board may 
not cancel a union’s compliance status on a Board finding 
that such knowledge exists. 

To begin with, the basis for the Court’s conclusion in 
the United Electrical Workers case is that there is nothing 
in the Act or in the legislative history or scheme of Section 
9(h) to indicate that Congress intended that the Board 
have any authority in respect to compliance with Section 
9(h) except the purely administrative responsibility of 
requiring the filing of the affidavits as a prerequisite for 
compliance. That the sanction for filing a false affidavit 
is criminal is expressly stated in the last sentence of Sec¬ 
tion 9(h). This is the sanction, and the only sanction. 

The scheme of the Act and its legislative history was 
summarized by the District Court in the United Electrical 
Workers case, in an opinion expressly adopted in the opin¬ 
ion of this Court on appeal (211 F. 2d at 39), as follows 
(110 F. Supp. 220, 221): i 

“It is the view of this court that the function of 
the Board with respect to the affidavits required by 
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the Act are administrative only, and that the Board 
does not have authority to inquire as to the truth or 
falsity of the affidavits. The legislative history of the 
Act makes it clear that as originally passed by the 
House the Board would have been empowered and 
under duty to investigate unions which sought to use 
the facilities of the Board as to Communist member¬ 
ship of their officers. In conference such power of 
investigation was eliminated from the Act and Section 
9(h) was substituted. That Section of the Act merely 
requires the filing of the affidavits. The Congressional 
debates indicate the purpose which Congress enter¬ 
tained in framing the Act. It was to place upon the 
Department of Justice the duty and power to investi¬ 
gate and to prosecute violators of the Act. It was 
thought to confer such powers upon the Board would 
result in delays in the administration of the Act.” 

Certainly, therefore, there is nothing in the language of 
Section 9(h) itself or of the other provisions of the Act 
to support a distinction between a case where the union’s 
membership is innocent of the alleged falsity of the affi¬ 
davit, on the one hand, and a case where the Board asserts 
that the membership is aware of the alleged falsity, on 
the other, and giving the Board the power to investigate 
and to revoke compliance in the latter case but not in the 
former. Such a distinction would be peculiarly artificial 
and discordant since while the criminal sanction w-ould 
apply equally in both cases, the power of the Board would 
exist in the one case but not in the other. Furthermore, 
as vividly illustrated by this case, such a distinction would 
enable the Board to inquire into the alleged falsity of any 
affidavit merely on reckless allegations of membership 
awareness of the falsity. If the Board has no power to 
inquire into the basic factual issue, it may not generate 
such power merely by adding a second issue. If the Board 
may not inquire into the alleged falsity of the affidavit, it 
cannot confer such power on itself by asserting the fur¬ 
ther power to inquire whether the members of the union 
were knowing beneficiaries of the falsity. 
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Such a distinction would also bedevil any effort to 
rationalize its application to those cases, like Aerovox, 
supra, where a party to a Board proceeding seeks to 
litigate the issue as to the affidavit, and not where as here 
the Board initiates an independent proceeding. Since 
Aerovox cites and relies on the United Electrical Workers 
case as authority for approving the Board’s consistent 
policy of refusing to try the issue in Board proceedings 
when raised by parties thereto, this Court has in effect 
assimilated the two situations. Thus the Board is without 
power in this area, whether a private party raises the 
issue before it, as in Aerovox, or whether the Board itself 
raises the issue, as in the United Electrical Workers case. 
If it were held, however, that the allegation of membership 
awareness gives the Board power to investigate the alleged 
falsity of an affidavit in a self-generating proceeding, it 
must then be held also that the Board has such power in 
its conventional statutory proceedings when the issue is 
raised by private parties. What then would become of the 
Congressional determination that “to confer such powers 
upon the Board would result in delays in the administration 
of the Act”? 4 

This Court and the District Court in the United Elec¬ 
trical Workers case concluded that the legislative history 
of the Act demonstrates that Congress deliberately refused 
to give the Board jurisdiction to inquire into the truth 
or falsity of Section 9(h) affidavits. We need emphasize 
only therefore that nothing in the legislative history sup¬ 
ports the notion that Congress intended the Board not to 

4 In this connection, it is worth noting that although the Board's trial 
examiner, in his intermediate report in the case against Precision out of 
which the Board’s order arose, followed the Board’s settled policy in reject¬ 
ing Precision’s effort to litigate the Union’s compliance status, the Board 
itself has not yet rendered its decision although the case has been ripe for 
its decision since December, 1953. Since the Board need only apply its 
settled policy, a policy approved by this Court in Aerovox and by other 
courts, the only conclusion we can reach is that the Board is awaiting the 
outcome of its order of February 4. 


I 
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have such authority absent an allegation of membership 
awareness but to have it present such an allegation. The 
intention of Congress to exclude the Board in this field 
is as plain in the latter case as in the former. 5 Moreover, 
the legislative reasons for withholding the power is at 
least as strong in the latter situation. Congress did not 
wish the Board’s time and attention to be distracted from 
its duties in labor relations by investigations which were 
essentially of criminal action. It realized, furthermore, 
that the Board is not equipped to conduct such investiga¬ 
tions and that it is not meet to assign such a function to 
a quasi-judicial body. 

Nor would it have been reasonable for Congress to 
expect that any government agency, much less the quasi¬ 
judicial Board, should be plunged into the quagmire of 
determining the knowledge of a union’s membership. 
Nothing could be more preposterous than an investigation 
which, like the one here projected by the Board, seeks to 
ascertain the knowledge of 100,000 or more persons. Under 
the legislative scheme, however, such a task is not for any 
government agency, much less the Board. The effect of 
the affidavit is accomplished through the criminal sanction 
for false sw r earing, and the application of this sanction 
requires no determination of the mental state of the many 
thousand union members. 

5 Since the legislative materials were dealt with at length in the briefs in 
this Court in the United Electrical Workers case (see particularly Brief for 
Appellees, pp. 12-16), we refrain from repetition here. Suffice it to say that 
the provision in the House Bill which would have given the Board the power, 
either at the instance of a private party or on its own motion, to inquire 
into the verity of the affidavits (H.R. SOSO, 80th Cong., 1st Sess., 1 Legisla¬ 
tive History, Labor Management Relations Act, at 100) and which passed 
the Senate in substantially similar form (id., at 251), emerged from the 
Conference Committee as the present Section 9(h). Senator Taft, who pre¬ 
sented the conference Report to the Senate, left no doubt that under Section 
9(h) the application of sanctions for false swearing was for the Department 
of Justice and that the Board was given no power to police the affidavits. 
(Congressional Rcoord, Senate, June 5, 1947, p. 6602, 2 Legislative History, 
1542; Congressional Record, Senate, June 5, 1947, p. 6604, 2 Legislative His¬ 
tory, 1547; Congressional Record, Senate, June 12, 1947, p. 7002, 2 Legislative 
History 1625.) 
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It is unnecessary to annotate here the conclusion in the 
District Court’s opinion in the United Electrical Workers 
case that the Board itself “has adhered to the view that 
it had no such powers of investigation as is now asserted 
in the assailed order” (110 F. Supp. 220, 221). But in 
this connection also it is relevant to emphasize that on 
none of the many occasions on which the Board has given 
expression to this view—in its decisions, in its annual 
reports, in testimony of Board members before Congres¬ 
sional committees—has the Board even as much as inti¬ 
mated that the allegation of membership awareness of 
the falsity of an affidavit gives it a jurisdiction it does 
not otherwise have. 

We doubt that the distinction upon which the Board’s 
order rests occurred to the Board before it was suggested 
in the passage, already quoted, from the United Electrical 
Workers case. 

In fact, the Board itself has argued that its jurisdiction 
in this field does not turn on the innocence or culpability 
of the union’s membership. This argument appears in 
the Board’s petition for certiorari in the United Electrical 
Workers case, where in countering this Court’s premise 
that Congress could not have intended that the fraud of 
a union officer should result in a penalty upon innocent 
members of the union, the Board argues (pp. 17-18) that 
the guilt or innocence of the union’s members is im¬ 
material : 

“. . . the majority of Congress—concluding that the 
• danger of ‘political strikes’ from Communist union 
officers was as great where the rank-and-file were 
unsuspecting dupes as where they were conscious 
followers—deliberately rejected this consideration, 
conditioning the union’s right to access to the Board 
on the objective determination whether it had rid itself 
of Communist leaders, and without reference to the 
extent to which individual union members were thereby 
denied benefits or the extent to which individual mem¬ 
bers were guilty or innocent of responsibility for the 
continuance in office of the Communist leadership. 
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“Furthermore, there is no reason why, under the 
scheme of the Act, the position of union members who 
are deceived by their officers should be any better than 
that of members who are misled by Board action.” 

If the Board has jurisdiction, the guilt or innocence of 
the membership is immaterial. The obvious corollary is 
that if it has no jurisdiction where the members are inno¬ 
cent, it has no jurisdiction where they are privy to the 
fraud. 

Reference should also be made, finally, to section 9(a) 
of the Administrative Procedure Act (5 U.S.C., sec. 1008 
(a)), which provides that: “No sanction shall be imposed 
or substantive rule or order be issued except within juris¬ 
diction delegated to the agency and as authorized by law.” 
Of course, if the Board has jurisdiction for its order, this 
provision does not advance our argument. But this pro¬ 
vision is at least significant in showing that Congress has 
here declared a general policy adverse to the assumption 
of power by executive agencies except as such power has 
been expressly delegated by Congress, a declaration stimu¬ 
lated by past and extensive abuse of authority. 

The Supreme Court has said that Section 9(a) supports 
the principle that an administrative body must “find its 
power wdthin the compass of the authority given it by 
Congress.” Regents v. Carroll, 338 U.S. 586, 597-8. That 
the agencies can comply with this provision only if they 
are able to point to specific statutory authority to do what 
they seek to do was set forth in the report (p. 40) of the 
House Committee on the bill which became the Adminis¬ 
trative Procedure Act (79th Cong., 2d Sess., Report of 
Committee on the Judiciary on S. 7, H. Rep. No. 1980): 

“This section embraces both substantive and pro¬ 
cedural requirements of law. It means that agencies 
may not undertake anything which statutes or other 
adequate sources of authority (such as treaties) do not 
authorize them to do. Where these sources are specific 
in the authority granted, no additional authority may 


19 


be assumed. Where these sources are general, no 
authority beyond the generality granted may be exer¬ 
cised. In short, agencies may not impose sanctions 
which have not been specifically or generally provided 
for them to impose . . . The section confines each 
agency to the jurisdiction delegated to it by law. 
Sanctions in the way of penalties or relief must be 
identified and authorized by law, and where authorized 
they must in any case properly apply in the factual 
situation presented.’’ 

i 

Certainly, the Board’s order has no source in the Act. 
The Act confers neither specific nor general authority for 
its order on the Board. The order therefore violates 
Section 9(a) of the Administrative Procedure Act. 

IL THE COMPLAINT STATED A CLAIM FOR THE GRANTING OF 
DECLARATORY AND INJUNCTIVE RELIEF. 

The complaint alleged that the Board’s order was in 
excess of its authority. (J.A. 5-6). We believe this cir¬ 
cumstance has been demonstrated. The complaint also 
alleged (ibid.) and it has also been demonstrated here¬ 
in, that the Board’s order prejudged the issues and was 
arbitrary and capricious. Taking the illegal nature of 
the Board’s order as established, we submit that the com¬ 
plaint clearly stated a claim for the granting of declara¬ 
tory and injunctive relief. The complaint adequately al¬ 
leged irreparable injury resulting from the Board’s illegal 
exercise of power (J.A. 7-8), and indeed it is common 
sense that such injury would result. Thus the complaint 
alleged the traditional basis for equitable intervention. 

Under these circumstances, it was unnecessary for the 
Union to be required to await the completion of the admin¬ 
istrative investigation. For it is the investigation itself 
that is causing irreparable injury, and in addition the 
investigation is prejudged and thus affords no genuine 
f. administrative remedy. The situation here is at least as 
strong for judicial intervention as in the United Electrical 
Workers case, supra. In that case too the Board had 
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offered a hearing to the unions involved. Nevertheless,. 
the court approved issuance of an injunction prior to the 
hearing because of the injury which was being suffered and 
because there, as here, the Board had demonstrated pre¬ 
judgment. 

Other decisions as well have recognized that an adminis¬ 
trative remedy need not be exhausted at the cost of ir¬ 
reparable injury to constitutionally protected interests. 
Aircraft <& Diesel Equipment Corp. v. Hirsch, 331 U.S. 752, 
773, 774; Eccles v. People’s Bank, 333 U.S. 426, 434; 
Chambers v. Robertson, 87 App. D.C. 91, 183 F. 2d 144, 
146. The case for intervention before completion of the 
administrative process is strengthened when there is a 
showing of prejudgment or inadequate administrative 
procedures. National Lawyers Guild v. Brownell, App. 
D.C., No. 12059, decided May 4, 1954; Waite v. Macy 246 
U.S. 606; Columbia Broadcasting System v. United States, 
316 U.S. 407; Chambers v. Robertson, supra; Parker v. 
Lester, 112 F. Supp. 433. 

Finally, the most recent decision of the Supreme Court 
on the subject recognizes that an administrative hearing 
may be enjoined where, as here, the agency lacks power in 
the field in which it seeks to function. Allen v. Grand Cen¬ 
tral Aircraft Co., decided May 24,1954, No. 450, Oct. Term, 
1953. 


HI. A PRELIMINARY INJUNCTION SHOULD HAVE 
BEEN GRANTED. 

The trial court’s denial of the motion for preliminary 
injunction rested primarily on the mistaken view that the 
Board has the authority to conduct the investigation pro¬ 
jected by its order. (J.A. 30). Since it has no such 
authority, since this absence of authority is obvious, and 
since the showing of irreparable injury is clear and un¬ 
contradicted, a preliminary injunction should have been 
issued. 
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The Union clearly made a substantial showing of injury, 
and this was injury to the constitutionally protected right 
of assembly. The uncontradicted evidence introduced 
below showed in detail that the investigation threatened 
the Union with loss of membership; that it would inevitably 
weaken the Union in its bargaining negotiations with 
employers; and that it seriously handicapped the Union 
in employee elections for collective bargaining representa¬ 
tives, particularly in view of exploitation of the Board’s 
order by rival unions (J.A. 17-21, 26-27). 

The adequacy of the showing of injury was recognized 
by Chief Judge Stephens, who stated in his dissenting 
opinion from the order of the Court denying a stay pending 
appeal, that “the Union has made a substantial showing 
that it will sutler irreparable injury if the Board’s investi¬ 
gation is permitted to proceed.” 

CONCLUSION 

The order below should be reversed, with directions that 
the complaint be reinstated and a preliminary injunction 
issued. j 

Respectfully submitted, 

Nathan Witt, 

9 East 40th St., 

New York, N. Y. 

Joseph Forer, j 
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Washington, D. C. 
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STATEMENT OF QUESTIONS PRESENTED 

1. The Board, having grounds for believing that a 
union officer has acknowledged the falsity of his 9 (h) 
affidavit and that the union membership was aware 
of this fraud, orders an administrative investigation 
to determine the facts both as to falsity and member¬ 
ship awareness thereof. The first question presented 
is whether—under the reservation left by this Court 

in the United Electrical case, - App. D. C. -, 

211 F. 2d 36, 39, cert, den., April 12, 1954, or under 
a de novo analysis of the Board’s authority in re¬ 
spect to fraudulent 9 (h) affidavits—the Board is em¬ 
powered to conduct this investigation, and, on the 
basis thereof, affect the union’s right to benefits un¬ 
der the National Labor Relations Act. 

2. Whether the District Court properly concluded 
that the conduct of the Board’s administrative in¬ 
vestigation would not irreparably injure the union, 
nor otherwise warrant the grant of a preliminary 
injunction. 

m 
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©ntteb States Court of Appeals 

FOR THE DISTRICT OF COLUMBIA CIRCUIT 


No. 12171 

International Union of Mine, Mill and Smelter 

Workers, appellant 

v. 

Guy Farmer, et al., as Members of and Consti¬ 
tuting the National Labor Relations Board, 

APPELLEES 


ON APPEAL FROM AN ORDER OF THE UNITED STATES DISTRICT 
COURT FOR THE DISTRICT OF COLUMBIA 


BRIEF FOR THE NATIONAL LABOR RELATIONS BOARD 


JURISDICTIONAL STATEMENT 

This is an appeal by the International Union of 
Mine, Mill and Smelter Workers (hereafter called 
the Union) from an order of the District Court 
(J. A. 31), 1 denying the Union’s motion for a pre¬ 
liminary injunction and dismissing its complaint. 
The Union sought to restrain the National Labor 
Relations Board (hereafter called the Board) from 
conducting an administrative investigation to ascer- 

1 The entire record in this case has been printed as a joint ap¬ 
pendix and will be designated herein as “J. A.” In addition, we 
have set forth at the end of this brief, p. 23, infra , the relevant 
statutory provisions. 


( 1 ) 
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tain whether the non-Communist affidavits of the 
Union’s Secretary-Treasurer, Maurice E. Travis, were 
false and whether the Union membership was aware 
of that falsity, and from affecting the Union’s com¬ 
pliance status under Section 9 (h) of the National 
Labor Relations Act, as amended (61 Stat. 136, 29 
U. S. C., Supp. V, 151, et seq.), on the basis of such 
investigation. 2 The jurisdiction of this Court is in¬ 
voked under 28 U. S. C. 1291. 

STATEMENT OF THE CASE 

I. The events giving rise to this suit 

Section 9 (h) of the Act disqualifies a labor organi¬ 
zation from receiving statutory benefits under the Act 
unless each of its officers files annually with the Board 
an affidavit stating that he is not a member of or 
affiliated with the Communist Party, and that he does 
not believe in, and is not a member of or supports any 
organization that believes in or teaches the overthrow 
of the Government by force or by illegal and unconsti¬ 
tutional methods. Commencing in August 1949, and 
annually thereafter, the Union’s Secretary-Treasurer, 
Maurice E. Travis, and the other Union officers, have 
filed such affidavits (J. A. 3, 9-10, 17). 

2 As shown infra , this investigation was prompted by a claim 
made by Precision Scientific Company in an unfair labor practice 
proceeding before the Board. Precision moved to intervene in the 
Court below as a party defendant, and sought to require that the 
preliminary injunction question be determined, not on the basis 
of the Board’s motion to dismiss, but on evidence to be adduced at 
a trial (J. A. 33-48). The Court below, however, decided to dis¬ 
miss the complaint as requested by the Board, and thereupon also 
denied Precision’s motion to intervene (J. A. 31). Precision has 
taken an appeal (No. 12226) from the portion of the Court’s order 
denying it intervention, and this appeal has been consolidated 
with the instant one. 
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However, in the course of a proceeding before the 
Board entitled Precision Scientific Company (Case 
No. 13-CA-1441)—involving the question of whether 
that company’s refusal to bargain with the union vio¬ 
lated Section 8 (a) (5) of the Act—the company 
challenged the authenticity of Travis’ 9 (h) affidavits. 
It alleged, inter alia, that, at the time he filed his 
initial affidavit, Travis wrote an article, dated August 
15,1949, which was published in appellant’s newspaper, 
The Union, and distributed to its members. In this 
article, Precision asserted, Travis stated, inter alia, that 
he had resigned from the Communist Party solely in 
order to make it possible to execute a 9 (h) affidavit, but 
that he continued to adhere to the principles of Com¬ 
munism and the Communist Party (J. A. 10, 28-29). s 

Pursuant to its uniform view that the sufficiency of 
a union’s compliance with Section 9 (h), although 
not litigable by private parties in Board proceedings, 
is an appropriate subject for administrative investi¬ 
gation and determination, 4 the Board, after duly con¬ 
sidering Precision’s contention, issued an “Order 
Directing Administrative Investigation and Hearing” 
(J. A. 9-12). 5 This Order, issued on February; 4, 

3 The full text of the article is set forth at J. A. 22-26. 

4 See N. L. R. B. v. Sharpies Chemicals , Inc., 209 F. 2d 645,649- 
651 (C. A. 6); N. L. R. B. v. Louisville Container Corp ., 209 F. 
2d 654, 656 (C. A. 6); Coca-Cola Bottling Co. of Louisville , Inc., 
108 N. L. R. B. No. 81, 34 L. R. R. M. 1040, April 23, 1954. Cf. 
N. L. R. B. v. Aerovox Corp ., — App. D. C. —, 211F. 2d 640 (C. A 
D. C.) , cert, den., May 17,1954. 

5 The Precision case itself is now before the Board for decision, 
on the company’s exceptions to the Trial Examiner’s finding that 
its refusal to bargain with the union was violative of the Act. In 
its exceptions, the company has not only challenged the validity 
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1954, recites the above facts, alleged by Precision, and 
states that, in the Board’s “opinion,” these facts “if 
true would establish that [Travis’ 9 (h)] affidavits 
were and are admittedly false, that the membership 
of the said Union was and is aware of the falsity of 
the said affidavits, and that the processes of the Board 
have thereby been and are thereby being abused” 
(J. A. 10, 29). It expresses the further “opinion 
that a finding that the said affidavits were false, and 
known by the membership to be false, would require 
rejection thereof by the Board,” and a revocation of 
the Union’s compliance status under the Act (J. A. 
10, 29). 

Accordingly, the Order directs that “a hearing shall 
be held before a hearing officer of the Board * * * for 
the purpose of receiving evidence pertaining to the 
issues (1) whether Maurice E. Travis had admitted 
that the affidavits which he filed with the Board pur¬ 
suant to Section 9 (h) of the Act were false, and (2) 
whether the membership of International Union of 
Mine, Mill and Smelter Workers was aware that such 
affidavits were false” (J. A. 11, 29). Provision is 
made for filing with the Board exceptions to the hear¬ 
ing officer’s report, briefs and requests for oral argu¬ 
ment, and the Order also specifies that “the limitations 
with respect to the issues to be litigated at the hearing 
shall not apply to any briefs or requests for oral 
argument which may be submitted” (J. A. 11-12, 29). 

of the Union's compliance with Section 9 (h), but has also raised 
the question as to whether—in view of its alleged Communist 
domination—the Union may be deemed a labor organization 
within the meaning of Section 2 (5) of the Act. 
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Upon issuance of the order, the Union requested 
the Board to vacate it on the ground that it was be¬ 
yond the Board’s authority (J. A. 12-15). On Feb¬ 
ruary 26,1954, the Board denied this motion “without 
prejudice to Union’s right to raise issues set forth in 
its motion for Board consideration upon conclusion 
of administrative hearing as provided in last sentence 
of Order dated February 4” (J. A. 29-30, 32), 

II. The action of the District Court 


About March 2,1954, the Union brought suit against 
the Board in the District Court to have the Order of 
February 4 declared null and void, and to secure in¬ 
junctive relief against any administrative action taken 
pursuant thereto (J. A. 2-9). Pending the final dis¬ 
position of this suit, the Union moved for a prelim¬ 
inary injunction enjoining the Board “from keeping 
in effect or carrying out” its Order of February 4, 
“from conducting the proceedings provided for in said 
Order, from otherwise inquiring into the truth or fal¬ 
sity” of 9 (h) affidavits filed by its officers, and “from 
revoking, suspending or conditioning the compliance 
status of [the Union] under the Act on account of the 
alleged falsity of any such affidavit or affidavits” 
(J. A. 15-16). The Board moved to dismiss the 
complaint and opposed a preliminary injunction, prin¬ 
cipally on the ground that the complaint failed to 
state a claim entitling the Union to equitable or other 
relief (J. A. 31). 

On March 30,1954, the District Court (Curran, J.), 
after hearing, entered the decree herein appealed, 
which, inter alia, denied the Union’s request for a pre- 
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liminary injunction and granted the Board’s motion 
to dismiss the complaint (J. A. 28-31). In so doing, 
the Court specifically found that the conduct of the 
hearing contemplated by the Order of February 4 
would not cause the Union irreparable injury (J. A. 
30). It further found that: “In issuing the Order of 
February 4, 1954, the Board has claimed that [the 
Union] membership was aware of the alleged falsity 
of the Travis affidavits. The proceeding to be con¬ 
ducted pursuant to the Order seeks to establish not 
only whether Travis admitted his affidavits to be false, 
but also if the Board so finds, whether [the Union] 
members were in fact aware of such falsity (J. A. 30). 

As a matter of law, the District Court concluded 
that the decision of this court in Farmer v. V. E., — 

App. D. C. -, 211 F. 2d 36, certiorari denied, 

April 12,1954, “left open” the issue presented in this 
case (J. A. 30). It then went on to conclude that 
(J. A. 30) : 

Where, as here, it appears that the union mem¬ 
bership was aware of the alleged falsity of its 
officer’s 9 (h) affidavits, the Board has author¬ 
ity to conduct an administrative investigation 
for purposes of determining whether, in fact, 
the officer has acknowledged such falsity and 
the members were aware thereof. And, if it 
finds both of these facts, the Board is em¬ 
powered to bar the union from the Act’s 
benefits. 

The District Court also concluded (J. A. 30-31) that: 
the Union “has not established that the Board action 
complained of causes it irreparable injury, relief by 
injunction is not in the public interest, nor has [the 
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Union] otherwise made out a case warranting equi¬ 
table relief.” i 

The Union thereupon filed the instant appeal from 
the District Court’s order, and then requested this 
Court for a stay of the Board’s administrative in¬ 
vestigation pending disposition of the appeal. On 
April 26, 1954, the Court (Wilbur Miller and Dana- 
her J. J; Stephens, C. J., dissenting) denied a stay. 
The hearing provided for in the Board’s February 
4 order opened before a Trial Examiner of the Board 
on May 10, 1954, and the matter is still pending be¬ 
fore the Examiner. 

STATEMENT OF POINTS 

The District Court correctly decided that: 

1. The administrative investigation provided for in 
the Board’s Order of February 4, 1954, was within 
its statutory authority. 

2. The Union’s motion for a preliminary injunction 
should be denied. 

3. The Union’s complaint should be dismissed, 

SUMMARY OF ARGUMENT 

I 

In United Electrical, -App. D. C.-, 2ll F. 

2d 36, 39, cert, den., April 12, 1954, this Court, in 
holding that the Board inquiry into the validity of 
9 (h) affidavits there involved was not permitted by 
the Act, specifically added: ! 

We need not decide whether the union would 
be barred from the Act’s benefits if its member¬ 
ship was aware of the alleged falsity of the 
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affidavit. The Board makes no claim of such 
awareness here. 

We believe that the investigation and hearing con¬ 
templated by the Board’s February 4 Order—which 
seeks to establish not only the falsity of a Union 
officer’s 9 (h) affidavit but also that the Union mem¬ 
bership was aware of the falsehood—is within this 
reservation, and that the conduct of a Board inquiry 
in these circumstances would be consistent with the 
basic premise of the United Electrical decision. Pre¬ 
liminarily, however, we respectfully urge the Court 
to reconsider United Electrical, for we submit that 
Congress intended that the Board would have power 
to protect the objectives of Section 9 (h) against 
circumvention by sham affidavits, irrespective of 
whether the Union members were innocent or aware 
of their officers’ fraud. 

Since only the Board may grant or deny the Act’s 
benefits, the language in the United Electrical reser¬ 
vation concerning barring a union from “the Act’s 
benefits” necessarily leaves open the possibility of 
Board deeompliance action in the situation where 
union members were aware of the officer’s fraud. 
Moreover, the phrases “alleged falsity” and “claim of 
awareness” appear to encompass—not only Board 
action after falsity and awareness had actually been 
established—but also the Board power to ascertain 
these facts through its own investigation. 

Assuming arguendo, as appellant contends, that the 
United Electrical reservation is at least limited to sit¬ 
uations where there is probable cause to believe that 
the Union members had “guilty knowledge,” such 
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cause existed here. Thus, the statement issued by 
Union officer Travis contemporaneous with the filing 
of his 9 (h) affidavit furnishes ample basis for a 
prima facie conclusion that he did not really intend, 
as his 9 (h) affidavit avowed, to abandon either his 
past ties with the Communist Party or his past be¬ 
liefs in its principle of force and violence. Moreover, 
the fact that this statement appears to have been pub¬ 
lished in the Union newspaper and circulated to the 
members furnishes probable cause to believe that the 
Union membership was aware of Travis’ fraud. 

The Board’s power to conduct the investigation 
and hearing contemplated by its February 4 Order 
is consistent with the basic premise of the United 
Electrical holding. As we read United Electrical, the 
question of whether the Board has power to investi¬ 
gate in respect to 9 (h) affidavits turns on whether 
the end toward which the investigation is directed 
would be proper under the Act. Since depriving the 
Union of the Act’s benefits would not, in the Court’s 
view, be proper where the membership is unaware of 
the officer’s fraud, a Board investigation, as in United 
Electrical, which could merely establish the affidavit’s 
fraud would serve no legitimate purpose. On the 
other hand, where, as here, it appears that the mem¬ 
bers had “guilty knowledge,” it would be proper, 
assuming these facts could be established, to alter 
the Union’s compliance status; accordingly a Board 
investigation to establish both facts is also proper for 
it is but a necessary means for achieving a legitimate 
end. 
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In any event, the Court below properly denied a 
preliminary injunction because there was no showing 
that the Board action complained of would result in 
irreparable injury to the Union. Thus, during the 
pendency of the hearing and investigation, the Board 
is continuing to process as usual all cases before it 
involving the Union; none of the issues in the pro¬ 
ceedings has been finally decided, and there will be 
no such decision until the Union has had a full op¬ 
portunity to present its position to the Board; nor is 
there any basis for the Union’s assertion that the 
mere conduct of the Board proceedings would cause 
it to lose employee and employer support. In these 
circumstances, the Union’s alleged “injuries” fall in 
the category of “assumed potential invasions,” which 
afford no basis for equitable relief, particularly where, 
as here, there is danger that the grant of such relief 
would, at the same time, adversely affect the public 
interest. 

ARGUMENT 

Introduction 

In the United Electrical case,-App. D. C.-, 

211 F. 2d 36, certiorari denied, April 12, 1954, the 
Board, having reason to believe that the 9 (h) affi¬ 
davits of certain union officers were a sham, attempted 
to conduct its own inquiry into the validity of these 
affidavits for the purpose of determining whether the 
compliance status previously accorded their unions 
should be cancelled. This Court—viewing the scheme 
of Section 9 (h) as contemplating that the sole con- 
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sequence of a false affidavit would be a criminal pen¬ 
alty for the guilty union officer—held that the Board’s 
action was beyond its statutory authority. The 
Court’s basic premise in reaching this conclusion ap¬ 
pears to have been that “ excluding the Union from 
the Act’s benefits”—where “its officer had deceived 
the Union as well as the Board by filing a false affi¬ 
davit”—is such a “drastic penalty” that it cannot be 
supposed that Congress intended it (211 F. 2d at 39). 
Accordingly, the Court specifically added the follow¬ 
ing reservation (. Ibid .) : 

We need not decide whether the union would be 
barred from the Act’s benefits if its membership 
was aware of the alleged falsity of the affidavit. 
The Board makes no claim of such awareness 
here. 

We shall show in Point I below that the instant 
case presents an “awareness” situation contemplated 
by this reservation, and that, in such situation, a 
Board inquiry to establish both the falsity of the 
affidavit and membership awareness thereof is con¬ 
sistent with the language of the reservation itself 
and also with the basic premise of the United Elec¬ 
trical decision. 

However, although we will thus demonstrate the 
propriety of the Board’s February 4 order within the 
framework erected by United Electrical, we believe- 
that such decision is erroneous. For reasons detailed 
in our brief in Farmer v. Int’l. Fur and Leatherwork- 
ersy No. 12,016 (Bd. Br. 15-24)—which we hereby in¬ 
corporate as part of the instant brief—we submit that 
Congress intended that the Board would have power 
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to protect the objectives of Section 9 (h) and its 
processes against circumvention and abuse by sham 
affidavits, irrespective of whether the union members 
were innocent or aware of their officers’ fraud. Pre¬ 
liminarily, we therefore respectfully urge the Court 
to reconsider United Electrical in this light and to 
modifv the holding therein accordinglv. Should the 
Court adopt this course, the propriety of the Board 
inquiry here would be manifest without regard to the 
additional factor of the Union’s knowledge of officer 
Travis’ hoax, and it would be unnecessary to reach the 
analvsis in Point I. 

In Point II, we shall show that—no matter how the 
issue on the merits may be decided—the District Court 
properly denied a preliminary injunction for failure 
of the Union to show that the action complained of 
caused irreparable injury or otherwise warranted the 
grant of equitable relief. 

Point I 

The action contemplated by the Board’s February 4 order is 
within the reservation left by the United Electrical decision, 
and is consistent with the principles of that decision 

A. The language of the reservation encompasses the situation here, where 
the facts as to affidavit falsity and membership awareness have not been 
finally established 

As previously noted (p. 11), the Court in United 
Electrical left undecided “whether the union would be 
barred from the Act’s benefits if its membership was 
aware of the alleged falsity of the affidavit,” and, in 
so doing, added: “The Board makes no claim of such 
awareness here.” [Emphasis added.] Since only 
the Board may grant or deny the Act’s benefits, this 
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language necessarily leaves open the possibility that, 
in the situation where union members were aware of 
the officer’s fraud, the officer would not only be subject 
to a criminal penalty but the Board would also have 
power to deprive the union of its compliance status 
under the Act. Moreover, the phrases “alleged falsity 
of the affidavit” and “no claim of such awareness 
here” (i. e., a case involving the propriety of a Board 
investigation ) appear to encompass the possibility— 
not only of Board action after falsity and aware¬ 
ness had actually been established—but also of Board 
power to ascertain these facts through its own inves¬ 
tigation. 

Applying this analysis to the instant case, it would 
follow that the District Court properly concluded that 
the investigation contemplated by the Board’s Febru¬ 
ary 4 Order was within the area “left open” by United 
Electrical. For, as the Court found (J. A. 30), here, 
unlike there, the Board, in issuing that Order, “has 
claimed that [the Union] membership was aware of 
the alleged falsity of the Travis affidavits.” And, 
the “proceeding to be conducted pursuant to this Or¬ 
der seeks to establish not only whether Travis ad¬ 
mitted his affidavits to be false, but also if the Board 
so folds, whether [the Union] members were in fact 
aware of such falsity.” 

Appellant contends, however, that—if United Elec¬ 
trical leaves open the question of whether the Board 
may investigate in an awareness situation—it does so 
“only if there exists probable cause for believing that 
the Union membership had guilty knowledge” (Br. 
12). Alleging that no such folding can be made on 
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the facts of this case (Br. 10-12), appellant accord¬ 
ingly asserts that the February 4 Order falls outside 
of the reservation in United Electrical, and under the 
ban of the holding therein. The short answer to this 
contention is that the facts here do afford probable 
cause to believe that the Union members were aware 
of the fraud perpetrated by Travis, and that, in issu¬ 
ing its Order, the Board made specific findings in 
this regard.® 

Thus, Travis’ statement admits that the sole reason 
for his alleged resignation from the Communist Party 
was “in order to make it possible for me to sign the 
Taft-Hartley affidavit,” and that such step was taken 
“with the utmost reluctance and with a great sense 
of indignation” (J. A. 22-23). The statement then 
goes on to assert, inter alia, that the “very premise of 
the Taft-Hartley affidavits is a big lie”; that it “is 
a big lie to say that a Communist trade unionist owes 
any higher loyalty than to his union; and that the 
“Biggest Lie of all is to say that the Communist Party 
teaches or advocates the overthrow of the government 
by force and violence” (J. A. 23). In addition, Travis 
frankly acknowledged that, despite his alleged sever- 
ance of Communist Party ties, he continued to believe 
in “Communism,” and emphasized: “I want to make 
it absolutely clear that my opinion continues to be 

6 It may be noted that, in United Electrical , the Court spoke in 
terms of a “claim” of awareness. Accordingly, although we as¬ 
sume arguendo appellant’s contention respecting probable cause, 
it is at least questionable whether it was contemplated that any¬ 
thing more than the bare claim itself (the truth of which must 
subsequently be established by a preponderance of evidence) would 
be required to bring a case under the reservation. 
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that only a fundamental change in the structure of 
our society * * * can lead to the end of insecurity, 
discrimination, depressions and the danger of war. 
I am convinced that capitalistic greed is responsible 
for war and its attendant mass destruction and 
horror’’ (J. A. 24-25). 

We submit that these portions of Travis’ state¬ 
ment, despite the attempt made in the remainder of 
the Article to equivocate and qualify their signifi¬ 
cance, furnish ample basis for at least a prima facie 
conclusion that Travis did not really intend, as his 
9 (h) affidavit avowed, to abandon either his past ties 
with the Communist Party or his past beliefs in its 
principle of force and violence. For examine, in view 
of the consistent findings that the Communist Party 
in America advocates the violent overthrow of the 
government and is controlled by Russia, 7 and the 
circumstance that Section 9 (h) itself was bottomed 
on Congress’ justified conclusion that Communist 
labor leaders, unlike others, owe an allegiance to 
forces outside of the union itself, 8 Travis’ blunt and 
arrogant characterization of these facts as “lies” 

7 See e. g., Dennis v. TJ. S., 341 U. S. 494; Internal Security Act 
of 1950, Section 2 (1) (64 Stat. 987, 1006), approved in Galvan 
v. Press , 22 LW 4257, 4259 (S. Ct., May 24, 1954); Brownell v. 
Communist Party of the United States , Report of the Subversive 
Activities Control Board, S. Doc. Xo. 41, 83d Cong., 1st Sess., now 
before this Court for review, Xo. 11850; House Report Xo. 209, 
“The Communist Party of the United States As An Agent Of A 
Foreign Power,” Committee on Un-American Activities House 
of Representatives, 80th Cong., 1st Sess. (Gov’t Print. Off., 1947). 

8 See A. C. A. v. Douds, 339 U. S. 382,387-388,393; N. L. R. B. v. 
Highland Park Mfg. Co ., 341 TJ. S. 322, 325: N. M. U. v. Herzog, 
78 F. Supp. 146, 162, 166-171, 175 (D. D. C., 3-judge ct.), aff*d:, 
334 U. S. 854. 
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clearly raises a substantial doubt as to the sincerity 
of his disclaimers. Moreover, this doubt is aug¬ 
mented, inter alia, by the timing and motive of Travis’ 
alleged resignation from the Communist Party; the 
reluctance and apology with which the step appears 
to have been taken; and Travis’ admission of con¬ 
tinued adherence to the principles of Communism and 
to the goal of effecting “a fundamental change in the 
structure of our society.” 

Similar]v, there is rational basis for the second 
element in this case, i. e., membership awareness of 
the falsity of Travis’ affidavit. Thus, Travis’ state¬ 
ment—which, as we have shown, appears to cast doubt 
on the bona fides of his affidavit—was published in 
appellant’s official newspaper, The Union, which was 
allegedly distributed to all Union members. In these 
circumstances, it is a fair presumption that the state¬ 
ment was read by the members who then were put on 
notice as to the likelihood that Travis had perpetrated 
a hoax on the Board. 9 

9 The force of this thesis is not overcome by appellant’s conten¬ 
tion (Br. 11) that, since Travis’ statement was made in connection 
with his 1949 affidavit, any knowledge that the Union member¬ 
ship may have acquired as to falsity would be limited to that 
affidavit, and would afford no basis as to its knowledge respecting 
the falsity of his current, or 1953, affidavit. For the reasons de¬ 
tailed in our brief in No. 12016 (Bd. Br., 24-28), we submit that, 
once it has been established that Travis’ 1949 affidavit was false 
to the knowledge of the Union membership, the Union's current 
compliance status under the Act may properly be altered without 
first affirmatively establishing that the officer’s 1953 affidavit is 
likewise false and the membership in 1953 was also so aware. 

Nor is there any warrant in law for appellant’s suggestion (Br. 
11, 16) that, in order to prove a prima facie case of membership 
awareness, a specific showing would have to be made as to each of 
the Union's alleged 100,000 members. See Wigmore on Evidence 
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Finally, in setting forth in the February 4 Order 
its “opinion” (see p. 4, supra) as to the legal conse¬ 
quences of the Travis statement, the Board—rather 

i 

than predetermining the matters to be investigated, 
as appellant alleges (Br. 11-12)—merely articulated 
the aforementioned findings of probable cause. Thus, 
after indicating that it had “duly considered the mat¬ 
ter,” the Board tentatively concluded, inter alia, that 
the allegations concerning the Travis statement, “if 
true,” would establish that his “affidavits were and 
are admittedly false” and “that the membership of 
the said Union was and is aware of the falsity of the 
said affidavits.” However, both in the February 4 
Order itself and in the Board’s subsequent denial of 
the Union’s motion for withdrawal thereof (pp. 4-5, 
supra), the Board emphasized that the Union would 
be permitted to argue and brief any issues or conten¬ 
tions which it deemed relevant, including the validity 
of the proceeding itself and any inferences to be 

i 

drawn from the facts established therein. 

I 

In sum, even on appellant’s theory that a finding of 
probable cause to believe that the Union members had 
“guilty knowledge” is a prerequisite, the action con¬ 
templated by the Board’s February 4 Order is within 
the reservation left by the United Electrical decision. 


§§ 245, 255, 261. In any event, this poses merely an evidentiary 
issue which the Union will have a full opportunity to raise in the 
•pending Board hearing; until a final Board decision has been 
reached on this issue, we believe that judicial review thereof would 
be premature. 
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B. Board power to investigate in the situation here would be consistent 
with the basic premise of the United. Electrical holding 

The issue which remains is, granted that United 
Electrical left undecided the question of the Board’s 
powers in the situation here, how should this question 
now be answered. Although, as indicated in the In¬ 
troduction, we believe that the action contemplated by 
the February 4 Order is proper for reasons apart 
from the rationale of United Electrical, we submit 
that, contrary to appellant’s contention (Br. 13-19), 
Board power to investigate in the instant case would 
also be consistent with such rationale. 

Thus, although the trial court in United Electrical 
predicated its holding that the Board lacked power to 
investigate the validity of 9 (h) affidavits largely on 
the ground that the Board’s function in respect to 
these affidavits was “administrative only,” (110 F. 
Supp. 220, 221), the basis of this Court’s opinion, 
despite its initial reference to the “reasons expressed 
in the trial court’s memorandum” (211 F. 2d at 39), 
appears to be narrower. That is, it seems to us that 
the Court approached the problem, not from the 
standpoint that Board power to investigate in respect 
to 9 (h) affidavits was per se incompatible with the 
functions assigned to it by Congress, but rather in the 
light of the effect of the particular investigation there 
involved. For the Court, instead of flatly interdict¬ 
ing Board investigation as such, as did the trial court, 
concentrated on the consequences of the investigation 
in that ease, finding that it would result—and, indeed, 
to some extent already had (see 211 F. 2d at 38, 40)— 
in imposing a drastic penalty on innocent union 
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members. In view of the Court’s further conclusion 
that there was “ nothing in the Act or in its legislative 
history or in good sense to indicate that Congress” 
intended to go this far (211 F. 2d at 39), it followed 
that the specific investigation in United Electrical 
was beyond the Board’s powers under the statute. 
On this reasoning, however, it does not follow that a 
Board investigation which did not have such impact 
would also be invalid, and, in recognition thereof, the 
Court made the reservation heretofore discussed. 

In other words, as we read the Court’s opinion 
in United Electrical, the question of whether the 
Board has power to investigate in respect to 9 (h) 
affidavits turns on whether the end toward which 
the investigation is directed would be proper under 
the Act. Since depriving the union of the Act’s 
benefits would not, in the Court’s view, be proper 
where the membership is unaware of the officer’s 
fraud, a Board investigation, like that in United 
Electrical, which could merely establish the affidavit’s 
fraud would serve no legitimate purpose. On the 
other hand, where, as here, it appears that the mem¬ 
bers had “guilty knowledge,” it would be proper, 
assuming that these facts could be established, to 
alter the Union’s compliance status. Accordingly, a 
Board investigation as to both the falsity of the 
officer’s affidavit and the union’s awareness thereof 
would serve a legitimate purpose, and can thus be 
regarded as valid and consistent with the holding 
in United Electrical. 
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Point II 

In any event, the District Court properly denied a preliminary 
injunction because the conduct of the investigation and 
hearing complained of would not result in irreparable in¬ 
jury or otherwise warrant the grant of equitable relief 

Quite apart from the foregoing considerations, we 
submit that the denial of a preliminary injunction 
by the Court below was proper in the light of its 
independent finding that “ plaintiff has not established 
that the Board action complained of causes it irrep¬ 
arable injury, relief by injunction is not in the public 
interest, nor has plaintiff otherwise made out a case 
warranting equitable relief” (J. A. 30-31). See 
American Federation of Labor v. Watson, 327 U. S. 
582, 594-595. This finding, contrary to appellant’s 
assertion (Br. 19-21), is amply supported, and con¬ 
sequently should not be set aside by this Court. 

Thus, it is undisputed that, during the pendency 
of the hearing and investigation provided for in the 
February 4 Order, the Board is continuing to process 
as usual all cases before it involving the Union. 10 
Moreover, as wo have shown, the Board has not 
already prejudged the issues to be decided in the 
investigation, affording appellant full opportunity 
therein to present evidence on the issues of fact in¬ 
volved and to brief and argue any questions of law 
it deems relevant. Nor is there any basis for appel¬ 
lant’s assertions (J. A. 17-21, 26-27) that the mere 

10 In this respect, the instant case differs sharply from United 
Electrical , where the Court specifically found that the Board had 
discontinued processing cases involving plaintiff unions before 
the administrative investigation had even commenced (211 F. 2d 
at 38,40). 
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conduct of such hearing and investigation would cause 
the Union to lose employee support and prompt refus¬ 
als to bargain by employers. On the contrary, in the 
representation proceeding among the 7,000 employees 
of the Anaconda Copper Mining Company, where the 
Union alleges that its rival gave widespread publicity 
to the Board’s investigation, the election has since 
been held, the Union received a large majority of 
the votes cast, and it has been certified by the Board 
as exclusive bargaining representative. 

It is apparent, therefore, that appellant’s “in¬ 
juries” fall into the category of “assumed potential 
invasions,” which it has been recognized are insuffi¬ 
cient to warrant judicial intervention. See Ash- 
wander v. Tennessee Valley Authority, 297 U. S. 288, 
324-325; Chicago A Southern Air Lines v. Waterman 
Steamship Corp., 333 U. S. 103, 112-113. Moreover, 
the propriety of withholding equitable relief is re¬ 
inforced by the circumstance that interruption of 
the Board hearing and investigation would have re¬ 
sulted, assuming the Board’s view were ultimately 
sustained, in pro tanto impairment of the important 
objective of Section 9 (h) and in prolonging the 
period in which the economy could be subject to 
the threat of “political strikes.” See Virginian Tty. 
Co. v. System Federation, 300 U. S. 515, 552; Yakus 
v. United States, 321 U. S. 414, 440-441. 
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CONCLUSION 

For the foregoing reasons, we respectfully submit 
that the order of the court below should be affirmed 
in its entirety. 

George J. Bott, 

General Counsel, 

David P. Findling, 

Associate General Counsel, 

A. Norman Somers, 

Assistant General Counsel, 
Norton J. Come, 

Alan Waterstone, 

Attorneys, 

National Labor Relations Board. 


June 1954. 


APPENDIX 


The relevant provisions of the National Labor Re¬ 
lations Act, as amended by the Labor Management 
Relations Act of 1947 (61 Stat. 136, 29 U. S. C., 
Supp. Y, Secs. 141, et seq.), are as follows: 

* * * * * , 

Representatives and Elections 
Sec. 9 * * * 

(h) No investigation shall be made by the 
Board of any question affecting commerce con¬ 
cerning the representation of employees, raised 
by a labor organization under subsection (c) of 
this section, no petition under section 9 (e) (1) 
shall be entertained, and no complaint shall be 
issued pursuant to a charge made by a labor 
organization under subsection (b) of section 10, 
unless there is on file with the Board an affi¬ 
davit executed contemporaneously or within 
the preceding twelve-month period by each offi¬ 
cer of such labor organization and the officers 
of any national or international labor organi¬ 
zation of which it is an affiliate or constituent 
unit that he is not a member of the Communist 
Party or affiliated with such party, and that 
he does not believe in, and is not a member of 
or supports any organization that believes in 
or teaches the overthrow of the United States 
Government by force or by any illegal or un¬ 
constitutional methods. The provisions of sec¬ 
tion 35 A of the Criminal Code shall be ap¬ 
plicable in respect to such affidavits. 
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QUESTIONS PRESENTED 

1. Whether an employer may intervene as of right un¬ 
der Federal Rule 24(a) or permissively under Rule 24(b) 
as a defendant in the trial on the facts of an action for 
injunction seeking to enjoin the NLRB from conducting a 
hearing as to the falsity of affidavits filed under section 
9(h) of the Labor Management Relations Act—said in¬ 
vestigation being for the purpose of determining if the 
Union should be decertified—where the employer is de¬ 
fending an unfair labor practice charge based upon its 
refusal to bargain with the said Union on the grounds (1) 
that it is not a labor organization under the Labor Manage¬ 
ment Relations Act because it was a subversive organiza¬ 
tion, and (2) that the anti-Communist affidavits of its 
officers are false. 
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IN THE 


UNITED STATES COURT OF APPEALS 

For the District of Columbia Circuit 


No. 12,226 


Precision Scientific Company, an Illinois Corporation, 

Appellant, 


vs. 


International Union of Mine, Mill and Smelter Workers 

and 


Guy Farmer, Abe Murdock, Ivar H. Peterson, Philip Ray 
Rogers and Albert C. Beeson, Constituting the National 
Labor Relations Board, 

Appellees. 


Appeal from the United States District Court for the 
District of Columbia 

BRIEF FOR APPELLANT 


JURISDICTIONAL STATEMENT 

This is an appeal from that part of an order of the Dis¬ 
trict Court, (J.A. 31) which denied appellant’s motion to 
intervene. 1 Jurisdiction in the main case below was 


1 The order also denied a motion of plaintiff, International Union of 
Mine, Mill and Smelter Workers, for a preliminary injunction, and 
granted the motion of the defendant, National Labor Relations Board, 
to dismiss the complaint in the main action. The Union has appealed 
those portions of the order in No. 12,171. By leave of Court, a single 
Joint Appendix has been filed for the two appeals. 
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claimed under D.C. Code, sections 11-305 and 11-306; 28 
U.S. Code, section 1331; section 10 of the Administrative 
Procedure Act, 5 U.S. Code, section 1009; and the Federal 
Declaratory Judgment Act, 28 U.S. Code, sections 2201 
and 2202. Jurisdiction of the motion to intervene arose 
under the Federal Rules of Civil Procedure, Rule 24. 
Jurisdiction of this Court is conferred by 2S U.S. Code, 
section 1291. 

STATEMENT OF THE CASE 

The appellant is an Illinois Corporation, and appellee, 
International Union of Mine, Mill and Smelter Workers, 
(hereinafter called the Union) claims bargaining rights 
under the Labor Management Relations Act of 1947 as 
amended (hereinafter called the Act) in appellant’s plant 
pursuant to a certification of the National Labor Relations 
Board (hereinafter called the Board) dated April 10, 1953 
in Case No. 13-RC-3091. Appellant has refused to bargain 
with the Union and the Board has issued a complaint 
against the appellant charging a refusal to bargain with 
the Union and its constituent, Local 758. Appellant an¬ 
swered the complaint, denying the charge and affirmatively 
averring that the Union was not a labor organization 
under section 2(5) of the Act, but on the contrary w^as a 
Communist dominated organization, that its officers were 
members of the Communist Party and the Union had not 
complied with section 9 (h) of the Act in that the affidavits 
required to be filed by its officers pursuant to said section 
were false. (J.A. 35) 

The Trial Examiner of the Board denied appellant the 
right to prove said facts at the hearing based upon the 
complaint although appellant made detailed offers of proof. 
The Trial Examiner filed an Intermediate Report finding 
appellant guilty of a refusal to bargain. Appellant filed 
exceptions to the Report with supporting briefs. With 
this complaint case, 13-CA-1441, now pending, the Board 
issued an order directing that an administrative investiga¬ 
tion and hearing be conducted with reference to the Section 
9 (h) affidavits of Maurice Travis, secretary-treasurer of 
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the Union and the compliance status of the Union. (J.A. 
9-12) The order recited the fact that appellant alleged in 
Board case 13-CA-1441 that said affidavits were false and 
recited part, but not all, of the evidence appellant offered 
in that proceeding. (J.A. 10) 

On March 2, 1954 the Union filed a complaint seeking a 
declaratory judgment that the Board had no authority to 
conduct the investigation and an injunction to restrain 
the investigation. (J.A. 2-9) The Union also filed a motion 
for a preliminary injunction (J.A. 15-16) together with 
supporting affidavits. (J.A. 16-21, 26-27) 

The Board then filed only a motion to dismiss the com¬ 
plaint, traversing none of the facts alleged in the com¬ 
plaint, motion or affidavits, but claiming (1) the Court 
was without jurisdiction, (2) the complaint failed to state 
a claim entitling them to relief, and (3) no basis exists for 
a temporary injunction. (J.A. 31) 

Appellant then filed a motion to intervene as a defendant 
(J.A. 33-37) together with a proposed answer. (J.A. 37- 
48) The motion to intervene pointed out that its repre¬ 
sentation by existing parties was inadequate and that it 
may be bound by a judgment in the action in that the exist¬ 
ing parties did not question: 

(a) Whether plaintiff is a labor organization within 
the meaning of section 2(5) of the Act; 

(b) Whether each of the officers of plaintiff duly 
complied with section 9(h) of said Act by filing 
affidavits, the contents of which were true to 
their own knowledge and belief; 

(c) The right of a Communist dominated organiza¬ 
tion, masquerading as a labor organization, to 
invoke the processes of a court of equity to pro¬ 
tect rights procured by fraud and deceit; 

(d) The matters of grave public interest affecting 
the internal security of this Nation thereby in¬ 
volved ; 

(e) The question of whether plaintiff is in the court 

, with clean hands. (J.A. 34) 
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The motion further pointed out that the proposed defense 
and the main action had questions of law and fact in com¬ 
mon, namely: 

(a) Whether plaintiff is a labor organization in 
fact or in law; 

(b) Whether plaintiff has duly complied with sec¬ 
tion 9(h) of the Act; 

(c) Whether plaintiff has procured rights under the 
Act by fraud, perjury and deceit; 

(d) Whether a Communist dominated organization 
masquerading as a labor union, is in law or in 
fact a labor organization; 

(e) Whether in view of the grave public interest 
affecting the internal security of this Nation 
thereby involved, equity should afford its pro¬ 
cesses in aid of such an organization and thereby 
protect rights procured by fraud, perjury and 
deceit, and; 

(f) Whether plaintiff is in equity with clean hands. 
(J.A. 34) 

The motion further pointed out that the Board was con¬ 
tent to dispose of the Union’s motion for a preliminary in¬ 
junction on a mere motion to dismiss which admitted, for 
purposes of that motion, facts well pleaded, inter alia: 

(a) That plaintiff is a “labor organization,” and 

(b) that its officers “duly filed with the Board the 
affidavits required bv Section 9(h) of the Act. 
(J.A. 36) 

The proposed answer of appellant denied that the Union 
was a labor organization within the meaning of the Act, 
and denied that the Union had duly filed 9(h) affidavits. 
(J.A. 46) Appellant affirmatively averred that the Union 
is a subversive organization directed to the achievement 
of the program and purposes of the Communist party, 
(J.A. 37-3S) that the Union was ousted from the C.I.O. for 
Communist domination, (J.A. 39-40), the hearings before 
the Subcommittee to investigate the administration of the 
Federal Security Act investigating communist domination 
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of this Union, (J.A. 40-41) the article of Maurice Travis, on 
which the Board’s order was based, (J.A. 42-45) and that 
the officers of the Union are now and have been for five 
years members of the Communist Party. (J.A. 46) Asa de¬ 
fense appellant averred that the Union is an illegal organ¬ 
ization whose existence impairs the guaranty of Article 
IV, Section 4 of the Constitution of the United States 
(J.A. 47) and that the Union is not in equity with clean 
hands. (J.A. 48) 

The District Court heard the motion for a preliminary 
injunction, the motion to dismiss and the motion to inter¬ 
vene together. In a single order The District Court denied 
the motion to intervene, granted the motion to dismiss the 
complaint, and denied the motion to intervene. (J.A. 31) 
That order did not indicate that the denial of the motion 
to intervene was without prejudice to appellant’s rights 
upon remand. 

STATUTE AND RULE INVOLVED 

Section 9(h) of the National Labor Relations Act, as 
amended, 61 Stat. 146, 29 U.S. Code, sec. 159(h), provides: 

“No investigation shall be made by the Board of any 
question affecting commerce concerning the repre¬ 
sentation of employees, raised by a labor organization 
under subsection (c) of this section, and no complaint 
shall be issued pursuant to a charge made by a labor 
organization under subsection (b) of section 10, unless 
there is on file with the Board an affidavit executed 
contemporaneously or within the preceding twelve- 
month period by each officer of such labor organization 
and the officers of any national or international labor 
organization of which it is an affiliate or constitutent 
unit that he is not a member of the Communist Party 
or affiliated with such party, and that he does not be¬ 
lieve in, and is not a member of or supports any organ¬ 
ization that believes in or teaches, the overthrow of 
the United States Government by force or by any 
illegal or unconstitutional methods. The provisions 
of Section 35 A of the Criminal Code shall be appli¬ 
cable in respect to such affidavits.” 
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Rule 24 of the Federal Rules of Civil Procedure, as 
amended, provides in part as follows: 

“(a) Intervention of Right. Upon timely application 
anyone shall be permitted to intervene in an action: 
(1) when a statute of the United States confers an un¬ 
conditional right to intervene; or (2) when the repre¬ 
sentation of the applicant’s interest by existing parties 
is or may be inadequate and the applicant is or may 
be bound by a judgment in the action. * • • 

(b) Permissive Intervention. Upon timely appli¬ 
cation anyone may be permitted to intervene in an 
action: (1) when a statute of the United States con¬ 
fers a conditional right to intervene; or (2) when an 
applicant’s claim or defense and the main action have 
a question of law or fact in common. # * In exercising 

its discretion the court shall consider whether the 
intervention will unduly delay or prejudice the ad¬ 
judication of the rights of the original parties.” 

STATEMENT OF POINTS 

1. The District Court erred in denying appellant’s mo¬ 
tion to intervene. If the motion became moot because of the 
Court’s dismissal of the complaint, the denial should have 
been without prejudice. 

SUMMARY OF ARGUMENT 

I. 

A. Should the judgment dismissing the complaint be 
reversed, the order denying leave to intervene should also 
be reversed so as to enable appellant to be heard upon the 
facts alleged in the complaint and traversed in appellant’s 
answer. 

B. Appellant may intervene as of right “wdien the rep¬ 
resentation of the applicant’s interest by existing parties 
is or may be inadequate and the applicant is or may be 
bound by a judgment in the action.” (Fed. Rule of Civil 
Procedure, 24(a)(2)) In the case at bar it is clear that 
appellant may be bound by the judgment of the District 
Court. If the ordered investigation is not enjoined, and is 
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not declared to be beyond the power of the Board, this 
Union may well be decertified, and therefore the unfair 
labor practice complaint against this appellant must fail, 
because the Union would no longer have access to the 
processes of the Board. 

If, how T ever, the Board investigation is enjoined and the 
Board adheres to its former policy limiting our right to 
show the falsity of 9(h) affidavits and the Communist 
nature of this Union, the Board may well order us to 
bargain wutli the Union, and said order may be enforced 
by the Court of Appeals. For that reason we may well be 
bound by the order of the District Court. 

C. The state of the record clearly show’s that appellant 
could be inadequately represented by the defendant Board. 
While the order dismissing the complaint is thoroughly 
satisfactory to appellant, if the case is remanded to the 
District Court the possible inadequacy of representation 
is apparent. The Board, by its motion to dismiss, admits 
the facts well pleaded in the complaint and raises no fact 
issues or affirmative defenses. Whether it would or not, 
upon a possible remand, appellant has no means of knowl¬ 
edge or control. Suffice it to say that the Board was con¬ 
tent to determine the motion for a preliminary injunction 
upon the complaint and motion to dismiss without travers¬ 
ing any allegations of fact or requiring evidence. Not so 
this appellant wiio claimed the right to have the motion 
heard upon evidence, to cross examine witnesses and to 
adduce oral testimony. It is patent that the question of 
whether the Union is a “labor organization” within the 
meaning of the Act is of paramount importance. The Com¬ 
munist domination of this Union and its purpose to achieve 
the violent overthrow of republican government is ma¬ 
terial to that question and also to the question of whether 
the granting of this injunction would be in the public in¬ 
terest. Appellant alleges in detail material facts on this 
question. If the order dismissing the complaint is reversed, 
justice requires that the denial of the motion to intervene 
be also reversed so that the case may be heard upon the 
complaint and answer of appellant in order to adequately 
determine the issues involved. 
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II. 

Appellant may be permitted to intervene when its de¬ 
fense and the main action have a question of law and fact 
in common. (Fed. Rules of Civil Procedure, 24(b)(2)) 
Clearly the defense of appellant fills this description. In¬ 
deed, it is inextricablv interwoven. Both the Board and 
appellant assert that the injunction ought not issue and 
that the complaint states no ground for relief. Common to 
both defenses are the questions of the Union’s status, the 
Board's power to act, the jurisdiction to grant the relief, 
and the effect upon the public interest of granting the 
relief requested. 

When one considers the binding effect of this proceeding 
mentioned in point I above, it is doubly clear that this is a 
compelling case for permissive intervention. If the present 
judgment is reversed, appellant seeks only to have this case 
determined upon a full hearing of fact and law. The 
Board's action sought to be enjoined here had its genesis in 
our defense to the unfair labor practice complaint. (J.A. 
10) Its order is its administrative answer to our claim 
that we ought not be compelled to bargain with a Com¬ 
munist dominated organization. Appellant is. as a prac¬ 
tical matter, the one party most immediately interested 
and affected by the result of this cause. But also in the 
broader sense this is a matter of gravest public interest— 
the power of the Board to prevent its being used as a 
sword by Communist dominated organizations. To deny 
•appellant a right to intervene in the event the present 
judgment is reversed is to deny a private party its day in 
court, and to decide grave public questions upon whatever 
frame of reference the Board might decide, which could 
well be one which does not fully explore the issues of law 
and fact material to a determination of this case. 
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ARGUMENT. 

L APPELLANT HAD AN ABSOLUTE BIGHT TO INTERVENE. 

A.. Appellant May Be Bound by a Judgment in the Action. 

Appellant is the respondent in a case presently pending 
before the Board in which appellant is charged with re¬ 
fusing to bargain with the Union. As a defense to this 
charge appellant has alleged that the Union is not a labor 
organization within the Act, is not in compliance with sec¬ 
tion 9(h) of the Act, and is in fact Communist dominated 
and controlled and dedicated to the overthrow of our form 
of government. As a result the Union was improperly 
certified and the complaint should be dismissed. These 
are the substantial questions now before the Board in that 
proceeding. (J.A. 34-36) 

While the power of the Board has not been fully ex¬ 
plored, the Board itself has heretofore adopted a tenuous 
doctrine that an employer may not litigate the question of 
compliance with section 9(h) of the Act, (Lion Oil Co., 
76 N.L.R.B. 565; Craddock-Terry Shoe Corp., 76 N.L.R.B. 
842, 843) and has purported to hold that the Communistic 
character of a Union is irrelevant to the question of whether 
it is a labor organization within the Act. 

However while our complaint case was pending, the 
Board ordered the present administrative investigation, 
based in part upon one of the allegations of our answer 
before the Board. 

The complaint of the Union seeking an injunction claims 
inter alia that the investigation of these facts is beyond 
the power of the Board, that the Board has no authority to 
act with respect to the truth and falsity of these affidavits, 
and that the factual matters upon which the order is based 
are immaterial. (J.A. 5-6) 

Squarely in point here is White v. Douds, 80 F. Supp. 
402. That was a suit by one Belle White and Retail Whole¬ 
sale and Department Store Union against Douds, in¬ 
dividually and as Regional Director of the N.L.R.B., to 
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enjoin the lidding of an election, the tallying and announce¬ 
ment of the results and the issuance of a certification. 
Plaintiff Union had not complied with the filing require¬ 
ments of section 9 of the Act and Douds, as Regional 
Director, had refused to place Plaintiff Union’s names on 
the ballot. Neither the Company involved nor the compet¬ 
ing Union, hereinafter called the Association, were made 
parties. 

The Company and the Association moved to intervene 
and both showed that an election had been held, Plaintiff 
Union having been denied a temporary restraining order. 
In that election Association, with Plaintiff Union's name 
not on the ballot, had received 5S% of the total number of 
eligible voters. After stating that the “Association had a 
real and substantial interest in the outcome of these suits” 
(p. 404), and that “the interest of the Company cannot 
be disputed” (p. 405), the Court went on to say (p. 405): 

“The rights of both the Association and the Company 
would be affected by a judgment in these suits. Per¬ 
mitting them to intervene and be joined as parties 
defendant would neither unduly delay nor prejudice 
the adjudication of the rights of the original parties. 
No new or additional questions, either of law or fact, 
will result from such intervention. 

Under Rule 24, Federal Rules of Civil Procedure, 28 
U.S.C.A. following section 723c, anyone is entitled 
upon timely application to intervene as a matter of 
right— 

‘(a) * * * (2) when the representation of the appli¬ 
cant’s interest by existing parties is or may be in¬ 
adequate and the applicant is or may be bound by a 
judgment in the action * # V 

And, may be permitted to intervene— 

‘(b) * * * (2) when an applicant’s claim or defense 
and the main action have a question of law or fact 
in common. * * *’ 

(1) The Association and the Company are per¬ 
mitted to intervene in both suits as a matter of right 
under Rule 24, supra; even in the absence of this right 
intervention would be permitted as a matter of dis¬ 
cretion.” 
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Appellant’s rights might be affected by a judgment at 
bar. If the hearing sought to be enjoined here is held and 
results in the eventual decertification of Union, the unfair 
labor practice charge against appellant must fail because 
the Union would thereby be disabled from using the 
Board’s processes. (J.A. 36) If, however, the hearing is 
enjoined and the Board follows it’s prior doctrines, appel¬ 
lant’s rights might be affected depending upon whether the 
Circuit Court of Appeals would enforce or vacate the 
Board’s order. (J.A. 36) All that Rule 24 (a)(2) says is 
that: “applicant is or may become bound by the judgment 
in the action.” 

B. Representation of Appellant’s Interest Is or May Be 

Inadequate. 

It would seem patent from the status of the case here 
that appellant’s interest may be inadequately represented 
by the Board. While the order of the District Court dis¬ 
missing the complaint was satisfactory to this appellant, 
additional and fundamental questions were not raised by 
the Board, which may well be determinative of the case if 
a remand should be granted by this Court. As we pointed 
out in the motion to intervene ( J.A. 34) the existing parties 
do not question: 

“(a) Whether plaintiff is a labor organization with¬ 
in the meaning of section 2(5) of the Taft- 
Hartlev Act; 

(b) Whether each of the officers of plaintiff duly 
complied with section 9(h) of said Act by filing 
affidavits, the contents of which were true to 
their owm knowledge and belief; 

(c) The right of a Communist dominated organ¬ 
ization, masquerading as a labor union, to in¬ 
voke the processes of a court of equity to pro¬ 
tect rights procured by fraud and deceit; 

(d) The matters of grave public interest affecting 
the internal security of this Nation thereby in¬ 
volved ; 

(e) The question of whether plaintiff is in this 
court with clean hands;” 
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All these questions, material to this ease, are raised by 
appellant’s proposed answer. (J.A. 37-48) The Board by 
its motion to dismiss admitted the facts well pleaded, par¬ 
ticularly that the union is a labor organization and that 
its officers have ‘‘duly filed” section 9(h) affidavits, (J.A. 
2-3) and was content to have the motion for a preliminary 
injunction determined upon such a record. And this despite 
the fact that if in addition to its motion to dismiss, the 
Board had also traversed the allegations of the complaint 
it would then have had the right to have the motion heard 
upon evidence, to cross-examine the witnesses, and to 
introduce evidence in defense. ( Sims v. Greene, 161 F. 
(2d) 86, 88, 89) Appellant merely seeks assurance that 
the issues will be so determined if this Court reverses 
the present judgment. Especially should they be so deter¬ 
mined when the preliminary injunction would give the 
same relief sought upon final hearing and basic issues of 
fact are controverted and there is a substantial disagree¬ 
ment as to the law, ( Anderson-Friberg Inc. v. Clary & Son 
98 F. Supp. 75, 82) to say nothing of the grave questions 
of public interest. {Morton Salt Company v. G. S. Supplyer 
Co., 314 I7.S. 48S, 493) To provide that assurance which 
is appellant’s right, any order of reversal of the judgment 
of the District Court must also reverse the order denying 
the motion to intervene. 


II 

The District Court Abused Its Discretion in Denying Appellant’s 

Motion to Intervene. 

Although it appears clear that appellant should have been 
granted leave to intervene as a matter of right under Rule 
24(a), this case is also a compelling one for permissive in¬ 
tervention, and the action of the District Court in denying 
with prejudice the motion to intervene was clearly an abuse 
of discretion. 

As we pointed out in the motion to intervene, the defense 
made by appellant and the main action have questions of 
law or fact in common to bring it within Federal Rule 24 


13 


(b)(2). (J.A. 34-35) Both the Board and the appellant 
assert that the injunction ought not issue and that the 
Complaint does not state grounds for relief. Common to 
both defenses are the questions of the Board’s power to 
act; the jurisdiction of the Court to grant the relief; and 
the effect upon the public interest in granting the relief re¬ 
quested. 

Considering the binding effect of this proceeding pointed 
out in I above, it is doubly clear that this is a compelling 
case for permissive intervention. We do not deem it ap¬ 
propriate here to discuss the substantive questions raised 
by appellant’s proposed answer. The question here is our 
“standing to make the claim before the District Court.” 
(Missouri-Kansas Pipe Line Co. v. U. S., 312 U.S. 502, 508) 
Appellant seeks only to have this case determined upon full 
hearing of fact and law rather than have it determined ad¬ 
versely to the Board upon a mere motion to dismiss which 
admits the status of the Union as a labor organization. 
Appellant is, as a practical matter, the one party most im¬ 
mediately interested and affected by the result of this cause. 
It seeks to prevent an adverse determination which for 
all practical purposes might foreclose it before the Board. 
It seeks only its day in Court before its fate is decided. 

But more important even than the rights of this private 
litigant is the seriousness of the questions we seek to raise 
and the grave matters of public interest involved. It is 
apparent that the existing parties have heretofore failed 
to raise these grave matters of public interest set forth in 
our motion to intervene, (J.A. 34-35), and that there is no 
assurance that they will be raised on remand except by 
appellant’s invention. These questions of whether the plain¬ 
tiff is a labor organization in fact or in law, and wiiether 
plaintiff has duly complied with Section 9(h), and whether 
this Court should afford the processes of equity in aid of 
a Communist dominated organization are all vital to a 
determination of this cause, and intervention should be 
permitted in order to raise them. 
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As stated by Chief Justice Stone in Morton Salt Company 
v. G. S. Sup pig er Company, 314 U.S. 4SS on p. 492: 

“It is a principle of general application that courts, 
and especially courts of equity, may appropriately 
withhold their aid where the plaintiff is using the right 
asserted contrary to the public interest.” 

(See also, Precision Company v. Automotive Company, 324 
U.S. 806, 814, 815.) 

And as stated by Justice Holmes for a unanimous Court 
in Beasley v. Texas & Pacific Railway Company, 191 U.S. 
492, 498: 

“and apart from that consideration, if it appears that 
an injunction would be against public policy, the court 
properly may refuse to be made an instrument for such 
a result, whatever the pleadings. The defendant may 
desire the relief to be granted. It is suggested that it 
does. But the very meaning of public policy is the in¬ 
terest of others than the parties, and that interest is 
not to be at the mercy of the defendant alone. See 
Northern P. R. Co. v. Washington, 142 U.S. 492, 509, 
35 L. ed. 1092, 12 Sup. Ct. Rep. 283.” (emphasis sup¬ 
plied) 

Other cases supporting applicant’s right to intervene 
are Clymore Production Company v. Thompson, 11 F. Supp. 
791, 792 (Intervention of Texan Royalty Company and 
United Production Corp.), and Missouri-Kansas Pipe Line 
Company v. U.S., 312 U.S. 502, 506-508. 

CONCLUSION 

In conclusion it is submitted that the District Court erred 
in denying the motion to intervene and said order should be 
reversed, and if this cause be remanded to the District Court 
it should be remanded with directions to permit this appel¬ 
lant to intervene and file its proposed answer. 

Respectfully submitted, 

Barnabas F. Sears, 

One N. LaSalle Street 
Chicago, Illinois, 

James M. Barnes, 

1025 Connecticut Avenue, 
Washington, D.C., 

Attorneys for Appellant. 
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SUMMARY OF ARGUMENT 

I. Appellant has failed to show the preconditions of in¬ 
tervention as of right under Rule 24(a)(2). It has not 
shown that the Board is inadequately defending the only 
issue in the case—the authority of the Board to investigate 
the truth of Travis’ 9(h) affidavits. The Board is not 
making an inadequate defense by not litigating the irrele¬ 
vant issue, which appellant seeks to inject, whether the 
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Union is a labor organization. Furthermore, appellant has 
no legal interest which requires representation, since it has 
no standing to litigate the truthfulness or falsity of 9(h) 
affidavits. 

Nor will appellant be bound by the judgment in this 
action. Even if the Board is enjoined, appellant can still 
litigate in the unfair labor practice proceeding before the 
Board, and then on judicial review, whether the Union 
is a labor organization within the meaning of the Act. 

II. No question of discretionary intervention is pre¬ 
sented, since the District Court, by virtue of dismissing 
the complaint, had no occasion to exercise discretion as to 
whether appellant should be permitted to be a party-de¬ 
fendant. It the complaint had survived, it would have 
been an abuse of discretion to permit intervention in view 
of the appellant’s manifest purpose to inject irrelevant 
and inflammatory issues and thus to convert the trial into 
a vehicle for appellant’s preposterous propaganda. 

ARGUMENT 

I. Appellant Has Made No Showing of a Right to Intervene. 

Under Rule 24(a) (2), the appellant, in order to establish 
a right to intervene, was required to show that the repre¬ 
sentation of its interest by the Board is or may be in¬ 
adequate, and that the appellant is or may be bound by 
the judgment in the action. No such showing has been 
or can be made. The appellant’s thesis rests entirely 
upon an attempt to interject issues which are not in the 
case. 

The case presents simply the issue of the right of the 
Board to investigate the truth of the 9(h) affidavits filed 
by Travis. The investigation is all that the complaint seeks 
to enjoin. No issue is presented as to whether or not the 
appellee union is a labor organization. It is this irrele¬ 
vant issue which appellant seeks to press, and which, it 
complains, the Board does not raise. 


Appellant obviously does not, and can not, show that 
the Board is inadequately defending its right to conduct 
the challenged investigation. The Board is not making an 
inadequate defense by not raising an issue which is not 
involved in the case. Furthermore, appellant has no legal 
interest which requires representation in this action. For 
it is settled that under the scheme of the Act an employer 
has no legal interest in the validity of section 9(h) affida¬ 
vits, and has no standing to litigate their truthfulness. 

N. L. R. B. v. Sharpies Chemicals, Inc., 209 F. 2d 
645, 651; 

N. L. R. B. v. Louisville Container Corp., 209 F. 2d 
654, 656; 

Aerovox v. N . L. R. B ., App. D. C. , 211 

F. 2d 640. 

Nor does appellant meet the condition of showing that 
it may be bound bv the judgment in the action. Even 
if the Board is enjoined, the appellant can raise, in the 
unfair labor practice proceeding pending against it before 
the Board, the contention that the union is not a labor 
organization within the meaning of the Act, and therefore 
can not be the object of employer unfair labor practices. 
If appellant loses this contention before the Board, it may 
obtain a review of that ruling in the appropriate Court 
of Appeals under section 10(f) of the Act. 

II. No Question of Discretionary Intervention Is Present. If 
It Were. It Would Have Been an Abuse of Discretion to 
Permit Intervention. 

Intervention was denied in the same order which dis¬ 
missed the complaint. There was, therefore, no case in 
which the appellant could have been permitted to intervene 
as a party-defendant, and therefore the District Court 
had no option but to deny intervention. We believe that 
the Court should pass on whether appellant may intervene 
of right if the Court reverses the dismissal of the com¬ 
plaint. But since the District Court had no occasion to 
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exercise its discretion, we believe that it would not be 
appropriate for this Court to pass on whether a denial 
of intervention would have been an abuse of discretion 
if the complaint had survived. 

If, however, the Court does pass on the question, we 
submit that it would have been an abuse of discretion 
to permit intervention. For this would permit the appel¬ 
lant to inject its irrelevant and progagandistic issue, and 
its preposterous assertion that the appellant—a labor 
union of 100,000 members with a long and noteworthy 
history of employee representation—is not a labor organi¬ 
zation. Nothing is clearer than that the appellant is seek¬ 
ing to convert the courts of this jurisdiction into an arena 
in which it can promote further its unfair labor practices 
against its employees and the union which represents them. 

CONCLUSION 

The order should be affirmed insofar as it denied inter¬ 
vention. 

Respectfully submitted, 

Nathan Witt, 

9 East 40th Street, 

New York City, N. Y. 

Joseph Forer, 

711 Fourteenth St. N. W., 
Washington, D. C. 

Attorneys for Appellee , International 
Union of Mine, Mill and Smelter 
Workers . 
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For the District of Columbia Circuit 


No. 12,226 


Precision Scientific Company, an Illinois Corporation, 

Appellant, 


vs. 


International Union of Mine, Mill and Smelter Workers 

and 

Guy Farmer, Abe Murdock, Ivar H. Peterson, Philip Ray 
Rogers and Albert C. Beeson, Constituting the National 
Labor Relations Board, 

Appellees. 


Appeal from the United States District Court for the 
District of Columbia 


REPLY BRIEF FOR APPELLANT 


The Issues Raised by Appellant Are Relevant 

and Material. 

The appellee union claims that appellant seeks to raise 
an irrelevant issue of “whether or not the appellee union 
is a labor organization. (Mine, Mill Br. 2) We submit that 
this issue is clearly in the case by the allegations of the 
complaint. (J.A. 2) 

Unless the appellee union is a labor organization within 
the meaning of Section 2 (5) of the Act it is entitled to 
no benehts under the Act, it could not be damaged by the 
administrative hearing, and it had no standing before the 
District Court. 
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We submit that the subversive character of this organiza¬ 
tion is clearly material on this question. ( A.C.A. v. Bonds, 
339 U.S. 382, 3SS-3S9, 424; Dennis v. United States, 341 U.S. 
494, 301, 547. 564-566) Substantially the same facts as 
alleged in appellants proposed answer (J.A. 37-46) were 
presented to the Canada Labor Relations Board in Branch 
Lines Limited and Canadian Seamen’s Union, CCH Canada 
Labor Service, Par. 16,022 where the Employer sought 
decertification of the union under the Canadian Industrial 
Relations and Disputes Act which defines a trade union 
as “any organization of employees formed for the purpose 
of regulating relations between employers and employees 
but shall not include an employer-dominated organization.” 
After reviewing the evidence of Communist domination, 
the Board held: 

“For the reasons given above, the Board finds that 
the Respondent is not a trade union within the meaning 
of the Act, and therefore is not entitled to certification 
as a bargaining agent under the provisions of the Act.” 

Certiorari was denied by the Supreme Court of Ontario, 
(1951) 2 D.L.R. 356. 

Appellant Has a Legal Interest 
Requiring Representation. 

Appellee union contends that appellant has no legal in¬ 
terest in the validity of section 9(h) affidavits. (Mine, Mill 
Br. 3) The cases cited do not support this proposition. The 
most the cited cases tend to hold is that the employer may 
not litigate the question of compliance in an unfair labor 
practice hearing. (See N.L.R.B. v. Sharpies Chemicals, 
Inc., 209 F. (2d) 645 at 650-651) This procedural issue is 
immaterial to the question of whether appellant has an 
interest sufficient to permit intervention. That appellant 
has such a legal interest in compliance is well settled by 
N.L.R.B. v. Highland Park Mfg. Co., 341 U. S. 322, 325; 
N.L.R.B. v. Alside, Inc., 192 F. (2d) 678, 680; N.L.R.B. v. 
Clark Shoe Co., 189 F. (2d) 731, 733. 
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Appellee can make no claim that appellant has no right 
to litigate the status of the appellee as a labor organiza¬ 
tion. 

The question here is not the validity of the claim but 
rather of our “standing to make the claim before the Dis¬ 
trict Court.” (Missouri-Kansas Pipe Line Co. v. U.S., 312 
U.S. 502, 50S) 

CONCLUSION. 

In conclusion, it is submitted that should the judgment 
dismissing the complaint be reversed, the order denying 
leave to intervene should also be reversed so as to enable 
appellant to be heard upon the issues made by the com¬ 
plaint and proposed answer. 

Respectfully submitted, 

Barnabas F. Sears, 

One North LaSalle Street, 
Chicago, Illinois, 

James M. Barnes, 

1025 Connecticut Avenue, 
Washington, D. C., 
Attorneys for Appellant. 




